
Rights of audience debate 

•
In England 


The following are extracts from an address delivered by Robert Alexander, QC, Leader of 
the London Bar, at a dinner of the Johannesburg Bar on 27 October 1987: 

" ... Embedded as a separate Bar may be in our history, we 
have not been able to take its continuance for granted in 
England. There are protagonists of fusion, mostly solicitors, 
who have been and are persistent. A Royal Commission on 
Legal Services was set up to consider their arguments. It 
studied the profession in greater depth than ever before 
between 1976 and 1979. Barristers were in a small minority 
on the Commission, and the substantial majority of members 
were not lawyers. The Commission was firm in its conclu
sions. It thought that fusion would lead to the effective 
dispersal of the specialist service now provided by the Bar, 
since it would encourage the migration of barristers to large 
firms of solicitors, and so limit their availability. It w?s also 
concerned that there would be a decline in standards of 
advocacy, presentation and argument in the courts, and this 
would in time be reflected in the standards of the judiciary. 
The Commission also thought that the present position with 
regprd to the exclusive rights of audience which the Bar has 
in certain courts should be maintained. Broadly speaking, 
barristers alone have rights of audience in the High Court, 
and in our Appellate courts, and in almost all cases in our 
Crown Courts, which try all crimes which are outside the 
jurisdiction of our lay magistracy. 

It might have been thought that the Royal Commission 
conclusion would have laid the argument to rest for some 
time. This was not to be. In 1984 the Government announced 
that it was to abolish the conveyancing monopoly held by 
solicitors since the beginning of the 19th Century. The Law 
Society on behalf of solicitors promptly revived the argument 
about rights of audience. Their case was made publicly, and it 

had to be answered publicly. It was at a time when both 
branches of the profession were facing major challenges, 
and some of us saw this issue as a distraction from the real 
tasks confronting the entire legal profession. So the profes
sion eventually established a joint committee, with lay repre
sentatives, to consider all problems affecting the giving of 
legal services in our country. It is expected to report in about 
the middle of 1988. It would seem at present highly unlikely, 
from what we hear, that it will recommend fusion, but its 
views on the rights of audience of the Bar are much less to 
predict ... " 

" ... First, it is said that a separate Bar increases expense. We 
have no evidence of this at home. Most cases require more 
than one lawyer. The Bar has tended traditionally to be a low 
overheads profession in comparison with solicitors, and this 
enables its services to be given on a comparatively economi
cal basis. The Royal Commission concluded firmly that, 
except possibly in some of the simplest cases, there was no 
evidence that cost would be decreased by fusion of the 
profession. Inefficiency resulting from loss of specialist skills 
might, on the contrary, increase cost, and certainly the 
experience of the fused profession in the United States 
would provide no ground for optimism that expense would 
diminish. 

Secondly, it is sometimes said that a divided system 
lessens the freedom of choice for the clients, since they 
cannot have their own solicitor to argue the case in hi9her 
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courts. I believe that, by contrast, freedom of choice is 
widened. The talents of a small, specialist Bar are available to 
all firms of solicitors across the country. For all the growth in 
size of some firms, the small firm remains the bulwark of 
ordinary legal practice in our country. Fifty per cent of our 
9500 solictors' practices are one-man firms. It is the clients 
of small firms who might well suffer most in terms of access 
to the Bar in the event of fusion. Nor could a solicitor who 
was seeking to undertake the skilled work of preparation as 
well as advocacy concentrate sufficiently on the regular 
presentation of cases in court. He could not have the day-to

day experience which keeps the skills fully honed. In many 
areas of life, we are calling for more specialisation. This is so 
in aspects of the legal profession - and as human affairs, and 
laws, become more complex so the reasons for specialising 
become more compelling. If this is the impetus, it would be 
surprising if we could gain rather than lose by throwing the 
courts open to all lawyers so that advocacy might be done by 
those for whom it is not a regular occupation. As Sir John 
Donaldson stressed, some form of licensing system is neces
sary. There is no ground for saying that the present division 
of functions works worse than any other ... , , 

BALIEDINEE IN BLOEMFONTEIN 


Regslui vanoor die hele land het op 28 September 1987 die tweejaarlikse Baliedinee van die Vrystaatse Vereniging van Advokate in 
Bloemtontein bygewoon. Op die toto verskyn v.l.n.r. Regters-president J P G Eksteen van die Oos-Kaap, F S Smuts van die Oranje
Vrystaat, A J R van Rhyn van Noord-Kaap; Adv S P B Hancke se Leier van die Oranje-Vrystaat-Balie en Appelregter J J F Heter, gas
spreker. AI die regters is oud-Iede van die Vrystaatse Balie. (Foto Die Volksblacf). 
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