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1 JANUARY 1828 is rightly considered to be the date from 
which the administration of justice as we know it began in 
this country. Ever since that date judges, who have to be 
legally qualified, have held full-time appointments and have 
enjoyed security of tenure. Before 1828 things were very 
different. Some of the judges of the Cape Court of Justice 
held their judicial office together with other offices in the civil 
service. Thus one of the judges, W Bentinck, LLD, was also 
Auditor-General. Most of the judges were not qualified 
lawyers. P J Truter, who had qualified as a physician in the 
Netherlands, was appointed customs officer in Simonstown 
after practising for some years as a medical doctor. He 
resigned his position as customs officer in 1819 (because 
there were no suitable schools for his children in Simons
town) and went to Cape Town where he was appointed a 
member of the Court of Justice. He served on the Court until 
the end of 1827 when it was dissolved. P B Borcherds, who 
commenced his career at the age of 15 as a temporary clerk 
under the district secretary of Stellenbosch and ended it, at 
the age of 71 , as resident magistrate and civil commissioner 
of Cape Town, served on the Court from 1823 until its 
dissolution. According to Sir George Cory, he was "selected 
on account of his general acquaintance with the business of 
the police". 

J H Brand, the father of Advocate C J Brand and grandfa
ther of President J H Brand, became a judge in 1825 after 
holding positions, inter alia, as bookkeeper in the Colonial 
Printing Office, Government Resident at Simonstown, 
Wharfmaster at Cape Town and Receiver-General of Land 
Revenue. 

The judges were in many cases appointed more in order 
that their emoluments might be increased or, in some cases, 
that they might be recompensed for the loss of salary in other 
posts, than with a view to improving the administration of 
justice. 

Judges' difficulties 

The judges did not enjoy security of tenure and were 
removable at the governor's pleasure. 

Besides being unqualified and dependent on the good will 
of the executive, some at least of the judges suffered from 
the further difficulty that they had a limited acquaintance with 
English, which led to serious problems in cases involving En
glish-speaking litigants. 

Several cases which came before the Court of Justice in 
the mid-1820s highlighted the need for legal reform, particu
larly those involving a litigious English immigrant, Mr Bishop 
Burnett, a Cape Town merchant, Launcelot Cooke, and an 
escaped convict from New South Wales, who practised as a 
notary in Cape Town under the name of "William Edwards". 
These cases "gave rise to considerable excitement among 
the British residents at the Cape as well as severe criticism of 
the Colonial Judicature in the English press". 

Revision of Judicial System 

It was generally accepted that the Court of Justice was 
unsatisfactory and required drastic reform. The Court of 
Appeal in the form then existing was, if anything, in a worse 
state. It was at variance with all modern ideas relating to the 
administration of justice. The governor himself was the 
Judge of the Court of Appeals for Criminal Cases, sitting with 
as assessors W W Bird, the comptroller of customs, and 
George Kekewich, the judge of the Vice-Admiralty Court 
(later one of the first judges of the Supreme Court). The 
governor also sat, this time without assessors, as the Judge 
of the Court of Appeals for Civil Cases. In those days the 
governor was invariably a military man, with no legal training 
of any kind. 

Not surprisingly we find Sir Richard Plasket, who became 
Colonial Secretary in 1825, describing the condition of the 
Colony as he found it in September 1825 in the following 
terms (cited in G E Cory: The Rise of South Africa, vol 2, p 
241): 

"The Colony is at its very lowest ebb and something must 
soon be done to alter the system in toto. The Report of the 
Commissioners of Inquiry will do much good when acted 
upon, but I cannot make out how the country is to get on until 
that event takes place. Almost every single department under 
this Government is in a state of total incompetence to carry on 
its business. The Court of Justice is perhaps the worst. A 
change in this direction is what we most require. In the Court 
of Appeal the Governor alone decides in all civil cases and 
without any assessors." 

Although the judicial system was in urgent need of radical 
reform, the bar as it existed before 1828 was in a far healthier 
state. The advocates were all doctors of laws who had 
studied in Holland. The leading advocates were two who 
were destined to play leading roles in the history of South 
Africa during the 19th century. One was Hendrik Cloete, the 
special commissioner sent by Sir George Napier to effect a 
settlement with the Voortrekkers in Natal in 1843, who later 
returned to Natal, in\ 1845, as recorder of the District Court, 
before being appointed a judge of the Cape Supreme Court in 
1855. The second leading advocate was Christoffel Joseph 
Brand, the editor of De Zuid-Afrikaan, the leading 19th 
century Dutch language newspaper in Cape Town, and the 
first Speaker of the Cape Parliament. Cloete appeared for 
Cooke and Brand for "Edwards" in the case referred to 
above. 

Another leading advocate of that period was Johannes De 
Wet, best known today as the father of Mrs Marie Koop
mans-De Wet, whose house at 23 Strand Street, Cape 
Town, is now preserved as a museum. 

Commission of Inquiry 

In view of the unsatisfactory state of the judicial system, it 
came as a matter of no surprise when the members of the 
Commission of Inquiry sent to the Cape to enquire into the 
state of the Colony, Major W M G Colebrooke and Mr J T 
Bigge, recommended the abolition of the old Court of Justice 
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Old Supreme Court Building in Adderley Street, Cape Town. 

and of the Court of Appeals presided over by the governor. 
The commissioners recommended the establishment, by 
means of a Royal Charter, of a Supreme Court to be manned 
by properly qualified judges who would be independent of the 
executive. 

New Supreme Court established 

Their main recommendations were accepted. The old Court 
of Justice was dissolved and a new Supreme Court set up, 
which sat for the first time in January 1828. The Chief Justice, 
Sir John Wylde, had been the judge of the Vice-Admiralty 
Court in New South Wales. As Chief Justice he was also 
appointed ex officio the judge of the Cape Vice-Admiralty 
Court. The previous Vice-Admiralty judge, George Kekewich, 
who had sat as assessor in the old Court of Appeals for 
Criminal Cases, was appointed third puisne judge. The senior 
puisne was William Menzies, a member of the Scots bar, who 
is remembered in South Africa for his Reports, printed from 
his notebooks after his death, and for his unauthorised and 
subsequently repudiated action in annexing the Orange Free 
State and regions beyond in the name of Queen Victoria in 
1842. The second puisne was W W Burton, the Recorder of 
Daventry, who went to Holland for six months after his 
appointment to study Dutch and Roman Dutch law. 

Though the old judicial order was swept away, the advo
cates who had practised before the old Court of Justice were 
entitled to be admitted as advocates of the new Supreme 
Court and ten of them were. 

When the new Supreme Court sat for the first time, the 
Chief Justice and the judges took their oaths of office in open 
court and the Attorney-General, Sir (then Mr) Anthony Oli
phant, read the letters patent appointing him Attorney
General and "was directed by the Court to take his seat at 
the bar and took his seat in precedence of the bar according
Iy". Nine advocates, eight of whom had been advocates of 
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the old Court of Justice, were then admitted. The eight 
advocates from the old Court were: 

o Denyssen (the former fiscal whose office had been replaced 
by that of the Attorney-General) 
J H Neethling (one of the few judges of the old Court who had 
an LL 0 and who had previously practised as an advocate) 
H Cloete (who had commenced practising as an advocate in 
1816 and continued to do so until he, by this time the senior 
member of the Cape bar, was appointed Special Commission
er to Natal in 1843) 
H R Van Ryneveld 
J Joubert 
C J Brand (who had been admitted to the bar of the Court of 
Justice in 1821 and who continued to practise at the bar after 
being elected first Speaker of the Cape Parliament in 1854) 
J de Wet (who had commenced practising as an advocate in 
1823 and who was later to serve for 15 years as a member of 
the Legislative Council, for two years as acting president); and 
J H Hofmeyr. 

The ninth advocate admitted by the Court at its first sitting 
was the first English-born advocate to be a member of the 
Cape bar, Saxe Bannister, a former Attorney-General of New 
South Wales. He only practised at the Cape bar until July 
1829. A sincere humanitarian and a founder member of the 
Aborigines Protection Society, he gave evidence before the 
famous Aborigines Committee of the House of Commons in 
1835 and 1837. Codemning the reprisal system in vogue on 
the eastern frontier he proposed that compensation be 
awarded to the Xhosa for injuries sustained since 1820 and 
that Sir Benjamin D'Urban's annexation of British Kaffraria 
be annulled. Among his numerous writings was Humane 
Policy, or, Justice to the Aborigines of New Settlements 
Essential to a Due Expenditure of British Money, (London, 
1830). Most of the book is about South Africa. While it would 
not be true to say that he made no impression in the Colony, 
it is clear that ne made little if any impact as an advocate. 

Subsequently, on 28 February 1828 and 27 March 1828, 
respectively, two other advocates of the old Court, 0 M 
Bergh and A Faure, were also admitted. 
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Four attorneys were also admitted on 1 January 1828, 
namely Messrs P A Poupart, 0 J Truter, P J Truter and M A 
Smuts. 

Admission of South African 
qualified advocates 

Apart from former advocates of the old Court, new advo
cates had to have been admitted as barristers in England or 
Ireland or advocates in Scotland, or had to hold the degree of 
doctor of laws of Oxford, Cambridge or Dublin. It was only in 
1858 that provision was made for the admission of South
African-qualified advocates. This meant, of course, that 
persons desiring to practise as advocates at the Cape bar 
had, at least until 1858, to study in the United Kingdom 
before admission. 

English the language of the Courts 

The Charter of Justice decreed that English was to be the 
language of the courts. This put some at least of the old 
practitioners at a disadvantage. In the result only three of 
them succeeded as advocates under the new dispensation. 
They were Joubert, who had studied in England, Cloete who 
"enjoyed the benefits of much English intercourse in the 
Colony during a period when (English) became, for the first 
time, much studied at the Cape" and Brand who, although, 
as Judge Cole tells us, "never thoroughly mastered the 
English language" splendidly overcame his disadvantage 
and became in time the leading member of the Cape bar. He 
never became its leader because that honour belonged ex 
officio to the Attorney-General, as titular head of the bar. 
Brand's success was due not only to the fact that he was a 
profoundly read Roman Dutch lawyer but also to his cour
age, skill and ingenuity. His greatest case was, perhaps, the 
famous case of Letterstedt v Morgan where "he distin
guished himself by the display of much judgment and readi
ness of resource in the position of extreme difficulty and, 
indeed, of threatened ruin in which some of his clients were 
placed". In addition to practising as a leading advocate 
Brand was an active journalist, being involved for many years 
as editor or member of the editorial board of the leading 
Dutch language newspaper in Cape Town, DeZuid-Afrikaan, 
and a prominent politician. 

Once the practitioners of the old Court had been admitted, 
it was necessary, as we have seen, for an intending Cape 
advocate, to study in the United Kingdom. The next three 
advocates to be admitted were all Colonial born: J G Stadler 
(admitted 31 December 1832), F L Stoll (admitted 28 Febru
ary 1833) and W Hiddingh (admitted 12 July 1833). Hid
dingh's father, also W Hiddingh, was a judge of the old Court, 
first appointed by the Batavian Government in 1803 and 
confirmed in office by the British in 1806. He served on the 
court until it was dissolved at the end of 1827. Hiddingh Jnr, 
after obtaining an LL D at Groningen in 1830, qualified as an 
advocate in the Cape. Until 1850 he practised regularly in the 
Circuit Court. He acted as interpreter for Menzies J on the 
famous occasion when the latter "annexed" the OFS and 
surrounding regions in 1824. Hiddingh was a public benefac
tor who left money, inter alia, to the South African College 
and to the South African Library. Hiddingh Hall and the 
Hiddingh Currie Scholarship Fund are both named after him. 

First Cape Advocate appointed to Bench 

The second English-born advocate admitted to practise at 
the Cape bar and the first Cape advocate to be admitted to 
the bench was William Musgrave, who was admitted as an 
advocate on 30 December 1836. A former Solicitor-General 
and later Attorney-General of Antigua in the West Indies, he 
married the daughter of Sir Benjamin D'Urban who was at 

that time the Governor of Antigua. It was not surprising that 
some years later, when his father-in-law was the Governor of 
the Cape, that he came to Cape Town, at the age of 44, and 
joined the Cape bar. 

Court work was plentiful at that time. The advocates who 
did most of it were the Attorney-General, who had the right to 
private practice, Denyssen (the former fiscal), Cloete, C J 
Brand, Joubert and De Wet, all of whom, except for the 
Attorney-General, had practised under the old system. Some 
of the advocates were related by marriage, and four were 
associated with the editorial board of De Zuid-Afrikaan. 

Controversy follows arrival of 
English Barrister 

The arrival of an English barrister led to an extraordinary 
newspaper attack on the bar. In an editorial published in its 
issue of 31 January 1837, a relatively new newspaper, The 
Moderator, referred with glowing approval to the fact that an 
English barrister had joined the Cape bar, although it did not 
name him. It said that it would not be out of place for it "to 
congratulate the Cape community on the introduction of an 
English barrister of high worth and ability into the Supreme 
Court" , and added that this "new arrangement must prove a 
source of satisfaction to the judges and the Attorney
General: talent will be added to talent and the ends of public 
justice more largely secured". It proceeded to comment 
unfavourably and unfairly on the existing members of the bar: 

"Besides all this, there has been a sort of exclusiveness on 
the part of the Cape Bar, which has seemed to frown on those 
who did not happen to have studied in the country which 
some 30 or 40 years past held the sovereignty of this Colony. 
And further, it is a known fact that there has been too much of 
a 'family compact' in the old Cape Bar and that precedents 
are not wanting in which Barristers, yielding to political 
feelings or private animosities, have refused the aids of justice 
to those who sought it through their hands." 

The writer proceeded to state three causes' 'which justify 
our predilictions in favour of English Barristers. The first is, 
the character and manner of their education; secondly, the 
class of person who betake themselves to the profession; 
and thirdly, the manner in which the legal business is 
conducted". These three points were then elaborated at 
great length. Regard being had to the fact that the Dutch 
trained advocates were all doctors of laws, from leading 
universities in Holland, came from the leading families in the 
Colony and were honoured officers of the Supreme Court 
which had been functioning for ten years in a vastly superior 
manner to that of the old Court of Justice, the "causes" 
justifying to writer's predilection for English barristers were 
absurd. De Zuid-Afrikaan, with a quartet of advocates on its 
editorial board, naturally sprang to the defence of the Cape 
bar in an article reprinted in English translation (made by an 
advocate who was also a sworn translator) in the 28 
February 1837 issue of The Moderator. The writer had no 
difficulty in demolishing the three "causes" for preferring 
English barristers given by The Moderator and he also fired 
some ad hominem sallies at the writer of the earlier article. 

The Zuid-Afrikaan reply did not deal with the serious 
allegation of refusing' 'the aids of justice to those who sought 
it". In fairness, however, it must be said that no examples 
had been given and there were plenty of instances where 
litigants whose political and other views must have been 
repugnant to the members of the bar were represented, 
courageously and effectively, by members of the bar. There 
thus appears to have been no substance in this allegation. 

Musgrave does hot appear to have suffered professionally 
from the well-meaning but inept attempt of The Moderator to 
help him along, nor from the fact that he was, in a sense, the 
successor in title to Bannister, the anti-colonial humanitarian. 
He did not take long to establish a fine practice and soon 
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"acquired a reputation as an able lawyer and advocate". His 
services were always in demand and he appeared in most of 
the more important cases of the period. After less than seven 
years at the bar he was appointed to the bench in 1843 on 
the retirement of Kekewich J. Eleven years later he died in 
harness, leaving behind him a reputation for ability, courtesy, 
dignity and conscientiousness. In the famous case of Letter
stedt v Morgan [(1849) 5 Searle 373, more fully and enter
tainingly reported in (1937) 54 SALJ 283-290] he behaved 
with great courage and dignity on the bench in the face of 
almost unbelievable provocation from his brother judges, 
Wylde CJ and Menzies J. 

Six and a half months after Musgrave's admission (on 12 
July 1837) P J Denyssen, the son of the ex-fiscal, who had 
studied in Holland and England, was admitted to the bar. He 
also later became a judge, first in Grahamstown and subse
quently in Cape Town. 

New Attorney-General 

After the admission of Advocates J F and 
J H Dreyer, on 31 May 1839, the third barrister from the 
United Kingdom to be a member of the Cape bar, the great 
William Porter, an Irish barrister, became Attorney-General 
on Oliphant's appointment as Chief Justice of Ceylon. Judge 
Cole said of him that he was "the most admirable orator I 
ever listened to in the Colony or in England. His face was 
handsome, his physique commanding, and his voice the 
most beautifully modulated I have ever heard". Judge Cole 
also says that he was a thoroughly learned lawyer who had 
an immense capacity for work, in marked contrast in this 
respect to his predecessor whom he described as "one of 
those mortals who take the world easy". This was because 
Oliphant, though competent, was incapable of sustained 
mental or physical exertion. When Porter took over the post 
of Attorney-General, he found the office so dilapidated that 
he said "you would imagine all the dirty work of the Colony 

was done there. The dust was so thick an Irishman could 
have grown potatoes in it. There were no chairs safe to sit on 
because Oliphant had been in the habit of swinging himself 
backwards and forwards on them". (See McCracken "Wil
liam Porter, Attorney-General " , Annals of the Grahamstown 
Historical Society, (1981) p. 16.) Like Cloete and Brand, 
Porter played an important part in the history of South Africa 
in the 19th Century as well as making an outstanding 
contribution to the administration of justice during and after 
his period as Attorney-General. 

Roman Dutch Law 

Many famous cases were decided in the Cape Supreme 
Court in the first two decades of its existence and the 
foundations of the Roman Dutch law which had been brought 
to the Cape by the Dutch settlers were strengthened and 
built upon. The reports of Menzies J reflect this very clearly. 
There can be no doubt that the judges were substantially 
assisted in doing this by the learned and able contributions 
made from the bar. The pages of Menzies' reports show the 
detailed and learned arguments Counsel put before the court 
and the way in which the judges, none of whom had direct 
training in the Roman Dutch law, were enabled to apply and 
expound that system. It is customary to pay tribute in this 
regard to the efforts of Menzies J, who as a Scots lawyer 
came from a jurisdiction where the modern civil law was 
applied. While these tributes are justified, credit should also 
be given to the learned and able advocates steeped in the 
Roman Dutch law who made it possible for the judges to do 
what they did. The advocates not only helped the judges to 
expound the law. By the way in which they conducted their 
cases they made an indispensable contribution to the admin
istration of justice, as well as building up traditions of 
integrity, conscientiousness and public service which have 
endured to this day. 0 

"Ek wens ek kon vir die ander kant verskyn het. " 
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