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THE South African Bar has a proud 
tradition of honesty and independence. Its 
members are obliged to take on and put 
their best effort into every cause no matter 
how unpopular and no matter how repug
nant it may be to the advocate concerned. 

The Bar plays a vital role in the admini
stration of justice in South Africa. It consti
tutes a source of expertise and knowledge 
that is available to attorneys large and 
small throughout the country. It is from the 
ranks of its senior members that judicial 
appointments are made. It has been the 
experience both in South Africa and in 
England that if there is to be a strong 
Bench there must be a strong Bar. The 
very high reputation which the South Afri
can judiciary enjoys is attributable directly 
to the existence and to the standards of 
the South African Bar. 

It is therefore of great importance, to the 
profession and to the administration of 
justice generally, that the highest ethical 
standards be maintained by the Bar. The 
advocate has a dual responsibility in carry
ing out his functions - a responsibility to 
his client and a responsibility to the court. 
The court before which the advocate ap
pears must be able to have complete trust 
in him. Although he is obliged to present 
his client's case with all due diligence and 
with all the skill available to him, the advo
cate must never mislead the court or coun
tenance any deception of the court. 

The Bar has many ways of ensuring that 
its practitioners are of high moral integrity. 
The application for admission as an advo
cate requires the aspirant advocate to 
advise the court of any facts which may 
adversely reflect upon his or her suitability 
to be admitted as an advocate. Before 
becoming a pupil member of a Society an 
aspirant advocate must put up referees 
whom the Bar can consult on his moral 
character. He is obliged to disclose what
ever facts may reflect adversely on his 
application. 

Pupils are required to pass a written 
examination in the ethics of the profession 
as a part of the requirements for admission 
laid down by the General Council of the 
Bar and its constituent Bars. 

It is a tradition of the Bar that junior 
members can always approach more 
senior members for advice on how best to 
conduct themselves in particular situa
tions. In this way, the junior's own know
ledge and sense of what is correct is 

buttressed by the opinion of a more senior 
colleague. Members of the Bar Council 
make themselves available to give advice, 
and where required, to give rulings on 
ethical conduct. Because the Bar is a 
relatively small body whose constituent 
societies are housed in one or more ap
proved buildings and the members work in 
close communication with each other, 
both on the same side and as adversaries, 
its members are very careful to see that 
they do what is right and proper. There is 
no place at the Bar for a person whose 
word cannot be accepted implicitly by col
leagues and the Bench. 

It is important that members of the 
public should perceive the Bar as an hon
ourable profession whose function it is to 
provide a service to the public. It is for that 
reason that Bar Councils adjudicate on 
any complaints that may be made against 
their members. The procedure, for exam
ple at the Johannesburg Bar, is that when 
a complaint is received against a member, 
he is notified thereof and required to fur
nish a written explanation. That explana
tion is then passed on to the person mak
ing the complaint for his comments. The 
matter is then considered by the Profes
sional Sub-Committee of the Bar Council. 
If necessary an inquiry is held at which oral 
evidence is taken. Where an attorney is 
the complainant on behalf of a client, or 

indeed on his own behalf, attendance by a 
senior member of the attorney's profes
sion is invited and this is arranged. After 
the complaint has been investigated a 
report is made to the full Bar Council which 
decides what action, if any, should be 
taken. If the member is found to be at fault 
he may be reprimanded or even suspend
ed from the Society. In appropriate cases 
the Bar Council will move for his removal 
from the roll of advocates. The Bar Council 
also adjudicates upon disputes between 
its members. Any member who is of the 
opinion that a colleague has not acted 
properly in a matter is at liberty to lay a 
complaint with the Bar Council which will 
then adjudicate upon the dispute and take 
appropriate action against the member 
concerned if that is warranted. 

It is an integral part of the ethical code of 
the advocate that he should charge fees 
for his services that are reasonable, regard 
being had to all the circumstances of the 
case such as its complexity and length, the 
responsibility involved in the conduct of 
the case, the time spent in preparation, 
and so on. 

From time to time allegations are made 
that advocates charge unreasonably high 
fees. Unfortunately, in many instances 
such allegations are made without the 
facts of the matter having been properly 
ascertained, and without the Bar Council 
being given the opportunity to conduct a 
proper investigation into the matter. 

It cannot be contended that no advocate 
charge fees that are unreasonable. Of 
course it happens that on occasion there is 
an excessive charge. The point of the 
matter is that if specific instances are 
brought to the attention of the Bar Council 
concerned they will be investigated. If this 
is found to be justified the fee will be 
reduced and in appropriate cases the ad
vocate concerned will be appropriately dis
ciplined. The Bar is acutely aware that it is 
in the interests of the public and the 
administration of justice that reasonable 
fees should be charged. 

The Bar has for very many years 
stressed at every opportunity that attor
neys who are responsible for the payment 
of the advocate's fees and who are aware 
of the factors which would determine the 
reasonableness of a fee, should endea
vour to agree fees in advance with the 
advocate. The attorney can then decide 
whether or not the fees sought to be 
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charged by the particular advocate are 
higher than the attorney considers to be 
reasonable. If the attorney and counsel are 
unable to come to terms, the attorney can 
take the brief to other counsel. If attorneys 
were to take the opportunity to agree fees 
in advance much of the discontent which is 
apparently felt from time to time would fall 
away. But the matter does not end there. If 
in the absence of agreement, or, even 
where there has been agreement, if the 
attorney is of the opinion that the fees 
charged by counsel are excessive, there 

are further steps that can and should be 
taken. All Bars have procedures to deal 
with such a situation. In Johannesburg 
there is a fees ombudsman to whom in the 
first instance a complaint can be made. He 
will consider the matter and make a ruling, 
which is binding on the member and the 
attorney unless they wish to take the 
matter further. In that event the matter will 
be investigated de novo by the Profession
al Sub-Committee. If a party is still dissat
isfied, the matter will be considered anew 
by the full Bar Council. 

In this way the reasonableness or other
wise of the fees is determined by a number 
of independent members of the Society, 
who individually and collectively have a 
wealth of experience. 

The Bar wants advantage to be taken of 
its fee-fixing procedures. In that way all 
concerned - the Bar, the attorneys and the 
public - will be assured of fair treatment. It 
is counterproductive for unsubstantiated 
allegations of overcharging to be bandied 
about in the media. No one's interests are 
served thereby. 

Annual meeting between Judiciary and 

Ministry 


IT has become customary for the Chief Justice and Judges 
President and the Minister of Justice and senior officials of 
the Department of Justice to meet annually to discuss 
matters concerning judges and the administration of justice. 
The meeting usually coincides with the opening of Parliament 
in Cape Town but in 1987 (26 September) the meeting was 
held in Bloemfontein. The photograph was taken at the latter 
meeting. 
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From left to right: Judge President J P G Eksteen of the 
Eastern Cape Division; Judge President A J R van Rhyn of 
the Northern Cape Division; Judge President A J Milne of the 
Natal Provincial Division; Judge President H H Moll of the 
Transvaal Provincial Division; acting Chief Justice P J Rabie; 
Judge President F S Smuts of the Orange Free State 
Provincial Division; Minister of Justice H J Coetsee MP and 
Judge President G G A Munnik of the Cape Provincial 
Division. 
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