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While I was initially taken aback by 
the heat of the debate which fol
lowed the resolution of the General 
Council of the Bar to call for the 
abolition of Latin as a statutory re
quirement for practising law as an 
advocate, upon reflection the depth 
of feeling which the resolution 
stirred should not have been unex
pected. Linked as it was to the prob
lem faced by blacks in coming to the 
Bar, the decision encompassed two 
elements, either one of which can be 
relied upon to arouse strong feelings 
in this country: the maintenance of 
standards, and any racial allusion at 
all. There is probably an interesting 
essay locked in the whole debate, 
but all I would like to do here is to set 
out the facts which underlie the de
cision. 

In broad terms two considerations 
gave rise to it. The criticism which 
has been directed at the GCB on the 
matter appears -to me to have mis
construed both. 

The first consideration has been 
debated at meetings of the GCB for 
very many years and is simply wheth
er the inclusion of a on2-year univer
sity course in Latin, along with Eng
lish and Afrikaans (the only three 
subjects thus statutorily prescribed), 
is justified as a prerequisite to prac
tise at the Bar. (In a letter written to 
the GCB by the Association of Law 
Societies in 1974, in which support is 
sought for the abolition of Latin, the 
chairman of the ALS's legal educa
tion committee says "this sub ject has 
been the subject of almost continu
ous debate for the last twenty 
years".) What is generally accepted 
now, I think, is that one year of 
university Latin does not equip any
one to consult (let alone to subject to 
analysis) such old authorities as he 
may wish to use in their original Latin 
form. (And that it is very rarely nec
essary to do so today is also not, I 
would suggest, in dispute). It is, ac
cordingly, simply untrue to suggest 
that the statutory requirement is 
aimed at providing advocates with a 

necessary tool for the practice of 
their profession. 

The remaining argument is that 
Latin is part of our legal heritage and 
that practitioners would be culturally 
the poorer if they had no knowledge 
of it. That proposition is attractive 
and is the reason why I, for one, for 
years on end steadfastly voted for the 
retention of Latin. Many of us at the 
Bar felt, and still feel, that a lawyer 
(and indeed almost any professional 
man) is best educated by exposure to 
a broader curriculum than the sub
jects which relate purely to his own 
field of endeavour. But it must be 
conceded that if a broader education 
for lawyers is the aim, to insist on a 
single course in Latin is hardly the 
best way to attain it. It would make 
more sense to demand of an advo
cate that his initial degree be in the 
arts, or science, or commerce, rather 
than in law, (given the fact that the 
LLB is almost invariably a post-gra
duate degree). In short, the retention 
of Latin for its educational value rests 
on sentimental or emotional 
grounds that are difficult to justify in 
logic (and perhaps as difficult to 

counter effectively for that very rea
son). 

The second, but closely related, 
consideration for the decision on 
Latin relates to the fact that for the 
past few years (and some would say 
rather late in the day) the small num
ber of blacks at the Bar has been a 
growing cause of concern to the 
GCB. If, as we believe, the Bar is the 
best training-ground for judges of 
our superior courts, the dearth of 
blacks practising as advocates augurs 
ill for the future of the administration 
of justice in South Africa. At the 
GCB's Annual General Meeting at 
Windhoek in 1986 the then Vice
Chairman, Arthur Chaskalson, and I 
were appointed to investigate the 
matter and see what could be done 
to attract more blacks to the profes
sion. We held discussions with black 
members of the Bar from the Trans
vaal, Cape and Natal. Considering 
the fact that the Bar is a notoriously 
difficult profession in which to make 
headway at the beginning of one's 
career, I was startled to learn that the 
difficulty of becoming established in 
practice, while no less formidable 
than for whites, pales into insignifi
cance for blacks, especially Africans, 
when compared with the difficulty 
of gaining the necessary academic 
qualifications. With a background of 
school education which lags far be
hind the standard of white schools, 
tuition in a language which is seldom 
the home language, and the obliga
tion to learn another (usually Afri
kaans) as well, black students have a 
far harder row to hoe in gaining their 
university education than do their 
white counterparts. Our black col
leagues, while they (like Prof Chris 
Dlamini elsewhere in this issue of 
Consultus) spoke of Latin with affec
tion, had no doubt that it constituted 
an additional hurdle to aspiring 
young black practitioners which 
might well prove the final deterrent 
to the choice of law as a career. 

This consideration tipped the 
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man is dat hy in sy opsomming be
langrike feite nie me Id nie. Op die 
partytjie, waar tot diep in die nag 
gedrink is, het rusies en 'n bakleiery 
ontstaan. Oenskynlik was daar twee 
groepe. Nadat die partytjie gestop is, 
het Chretien met sy kombi weggery 
terwyl hy bedreig is. Hy het nie 
werklik weggery nie, maar 'n U-draai 
gemaak en teruggery en sonder 
waarskuwing in die mense op die 
straat, wat agtergebly het, "inge
ploeg", wetende dat daar baie mense 
was wat horn nie gesien aankom het 
nie. Die beskuldigde het nie stilge
hou nie maar besluit om na die poli
siestasie te ry. Die hoofverweer was 
noodweer, wat natuurlik verwerp is. 
Die verhoorhof bevind dat die be
skuldigde nie so dronk was dat hy die 
gevolge van sy handeling nie inge
sien het nie. Die verhoorhof bevind 
egter dat "whilst therefore there is 
no doubt that the accused acted in a 
grossly reckless manner in his driv
ing, we cannot say that what he did 
was done deliberately". 

Chretien - inderdaad skuldig 
aan moord 

Ek wil nie verder ingaan op die feite 
van die uitspraak nie. Wat my betref 
was die feite van so 'n aard dat die 
beskuldigde sonder twyfel onder die 
mense ingery het wel wetende wat 
die gevolge kon wees. Hy moes dus 
aan moord (met dolus eventualis) 
skuldig bevind geword het asook aan 

aanranding met die opset om ernsti
ge liggaamlike leed aan te doen. 

Ek wil herhaal. Die appelhof was 
uitdruklik in die regsvraag beperk tot 
die feite soos dit deur die verhoor
hof bevind is. Om nou, soos Snyman 
(supra) doen, met onvolledige feite 
te speel, is verkeerd en misleidend. 

Nuwe wetgewing sedert die 
Chretien-uitspraak 

Volledigheidshalwe moet ten slotte 
verwys word na die ontwikkelinge 
op die betrokke gebied sedert die 
Chretien-uitspraak. Na aanleiding 
van 'n ondersoek na misdrywe wat 
onder die invloed van drank of 
dwelms gepleeg is, wat deur die SA 
Regskommissie ingestel is, is die 
Strafregwysigingswet, 1988 (Wet 1 
van 1988), op die wetboek geplaas. 
Hierdie Wet maak onder andere 
daarvoor voorsiening dat waar 'n 
persoon in 'n toestand verkeer waar
in hy nie oor die vermoe beskik om 
die wederregtelikheid van sy hande
linge in te sien of om in ooreenstem
ming met daardie insig te handel nie, 
en indien die gemelde toestand te
weeggebring is deur die vrywillige 
gebruik van I"n stof", en die betrok
ke persoon in laasgenoemde toe
stand handelinge verrig wat deur die 
strafreg verbied word, sodanige per
soon, ten spyte van die afwesigheid 
van daardie vermoe, nogtans regtens 
aanspreeklik gehou kan word en 
strafbaar is met die strawwe wat deur 
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scales in a matter in which they had 
been held in balance chiefly by the 
weight of tradition. The Johannes
burg and Natal Bars (which constitute 
about half the membership of the 
GCB) have for about the last fifteen 
years considered it impractical to in
sist on making Latin a prerequisite to 
practise at the Bar. In the vote taken 
at the July 1988 annual general meet
ing in Bloemfontein (of which notice 
was given six months in advance) the 
Cape, Eastern Cape and SWA/Nami
bia Bars voted with Johannesburg 
and Natal, so that Bars representing 
more than three-quarters of the pro
fession favoured the abolition of La
tin as a mandatory subject. 

It is true that the obstacle which 
Latin poses to blacks was an impor
tant consideration in the decision 

which was finally taken. And I make 
no excuse for emphasising that fact 
at the time. It was my intention to 
underline and publicise the profes
sion's concern to attract young 
blacks to the Bar and that ob ject was 
certainly accomplished. To suggest 
that a necessary instrument for the 
practice of law in South Africa was 
jettisoned in order to accommodate 
blacks is inaccurate. Nor is there any 
paternalism in the decision. It is 
aimed simply at dropping a require
ment for the practice.of law which is 
essentially unnecessary and which 
unfairly discriminates against blacks, 
whose participation in the adminis
tration of justice is essential to the 
legal profession and to the country. 
The Bar will continue to encourage 
students to take Latin at university, 

die reg ten opsigte van die verrigting 
van die betrokke handeling voorge
skryf word (behalwe die doodstraf) 
(skrywer se beklemtoning). 

Hierdie bepaling het aie uitwer
king dat ons reg 'n wyer omvang 
gekry het as wat dit voor die Chre
tien-uitspraak gehad het. 'n Misdaad 
begaan onder delirium tremens 
weens vrywillige drankinname skyn 
nou strafbaar te wees onder hierdie 
Wet. Die feit dat sekere beginsels ten 
opsigte van 'n afgebakende terrein, 
dws slegs waar I/ln stof" (sterk drank 
of dwelms) betrokke is, oorboord 
gegooi is, het natuurlik geen effek op 
ons gemenereg nie. 

Weliswaar bepaal artikel 2 van die 
Wet dat inname van 'n stof wat be
doelde uitwerking het, as 'n beswa
rende omstandigheid beskou kan 
word, maar versagtende omstandig
hede word nie uitgesluit nie. In elke 
geval sal dit van die besondere om
standighede afhang of daar beswa
rende of versagtende omstandighe
de is. 

Die Wet introduseer die toets wat 
op sekere geestessiekes van toepas
sing is. Dit nieteenstaande sal die 
regter, en nie die psigiater nie, nog 
altyd moet beslis op al die feite of 'n 
beskuldigde so dronk was dat hy nie 
geweet het wat hy doen nie. So 'n 
toestand sal myns insiens veel min
der voorkom as 'n toestand van ont
oerekeningsvatbaarheid weens 'n 
geestessiekte. _ 

(Word vervolg) 

just as it will try to dissuade students 
from qualifying for admission to its 
ranks by taking two purely legal de
grees. But the profession and legal 
academics are now united in their 
stand against a one-year Latin course 
as a mandatory requirement for the 
practice of law. (The attorneys have 
long opposed the retention of Latin 
as a compulsory subject and the So
ciety of University Teachers of Law, 
at its last general meeting in Durban, 
in July 1987, adopted a resolution to 
the same effect). It is to be hoped 
that Government will not delay in 
giving effect to these carefully con
sidered decisions by those acade
mics and members of the profession 
who are most closely concerned 
with the topic. _ 
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