
FIRST NATIONAL BAR CONFERENCE 

CAPE TOWN, 7·8 APRIL 1988 


R H Zulman SC, Johannesburg Bar 

Silence of Bar broken 

In a note in the South African Law 
Journal of November 1971 (p 529), 
reference was made to the fact that 
although the announcement of the 
formation of the General Council of 
the Bar of South Africa was referred 
to in the South African Law Journal in 
1946 (pp 476/483), "thereafter and in 
conformity with accepted standards 
of social conduct, the Bar maintained 
a discreet silence to the outside 
world, concerning its domestic af
fairs". This "discreet silence" was 
broken to some extent by a brief 
note which appeared in the 1971 
South African Law Journal, dealing 
with the 26th Annual General Meet
ing of the General Council, and again 
by an even briefer note which ap
peared in the 1972 South African Law 
Journal (pp 491/497) dealing with the 
activities of the General Council of 
the Bar for the year 1971/72. In 1988, 
the Bar decided to "go public", 
holding its first ever National Bar 
Conference in Cape Town. 

Wide attendance 

The Conference was attended by ap
proximately 40 judges of the Su
preme Court, inCluding six members 
of the Appellate Division, six Judges 
President, the Director-General of 
Justice, various Attorneys-General, 
300 advocates from all parts of the 
country, the Chief Magistrate of 
Cape Town, the President of the 
Association of Law Societies of South 
Africa, the Presidents of the Law So
cieties of the Transvaal and the Cape, 
various members of the attorneys' 
profession, approximately 50 aca
demics, including the deans of eight 
of the law faculties in South Africa, 
Members of Parliament, including 
representatives of the justice groups 
of the various political parties in Par
liament, the President of the Cape 
Chamber I of Industries and various 
members of the private sector and of 
the press. The Minister of Justice also 
attended the formal opening and 
part of the first day's morning ses
sion. 

First day of Conference 

The Conference commenced on 7 
April 1988, with brief opening re
marks by Henri Viljoen SC, the then 
Chairman of the General Council of 
the Bar. The proceedings were 
thereafter formally opened by the 
Honourable Mr Justice .p J Rabie, 
Acting Chief Justice of the Republic 
of South Africa. 

Opening address 

Mr. Justice Rabie referred to the 
fact that "no matter how interesting 
the law may be to those who study 
and practise it, it is in the final result 
something which is intended to 
serve the community". In consider
ing any question of change, the 
learned Chief Justice drew attention 
to the fact that one should "con
stantly bear in mind that our legal 
system as we have it at present is one 
that has come to us over a matter of 
centuries and has served us well, and 
ought therefore to be preserved un
til such time as a thorough study of 
all relevant considerations has clearly 
shown that changes are indeed nec
essary in the public interest." In this 
context, he reminded us that we 
have a legal system which is "as good 
as, if not better than, any system 
elsewhere in the world. We have, as 
we have always had, an independent 
Bar. Our advocates' profession is one 
which has proud traditions of inde
pendence, of integrity, and of ser
vice to the public". He went on to 
say that we have "a completely inde
pendent judiciary, the product of 
integrity and independence which 
are hallmarks of the profession from 
whose ranks members of the Bench 
are usually elected". 

Keynote address by 
Lord Benson 

The keynote address was then deliv
ered by the Right Honourable Lord 
Benson, GBE, FCA. Lord Benson, a 
chartered accountant in England, 

was born and educated in South 
Africa. On retirement from active 
professional practice in 1975, he be
came adviser to the Governor of the 
Bank of England until August 1983. 
He was Chairman of a Royal Commis
sion on Legal Services from 1976 to 
1979. This Commission was required 
to inquire into the law and practice 
relating to the provision of legal ser
vices, including legal aid, and ..to re
commend what changes were desir
able in the public interest in the 
structure, organisation, training, 
regulation of and entry to the legal 
profession. The commission com
prised 15 persons drawn from the 
legal profession and several other 
organisations and occupations. 

The Royal Commission, after hear
ing evidence from nearly 3 500 par
ties, including a former Chie/ Justice 
of the United States of America (the 
Honourable Warren Burger), unani
mously concluded that a "fused" le
gal profession in Britain was not in 
the public interest. The conclusion 
was based on three separate princi
ples. First, that 

" ... any rule made by or privilege 
granted to a profession must be de
signed not for the private benefit of 
the members of the profession but to 
protect the interest of, or to enhance 
the level of service to, the public. 

"Second, in every walk of life, par
ticularly in the professions, there is a 
growing need to specialise in each of 
the many different types of work and 
activity. This is a duty which every 
profession owes to the public it 
serves. 

"Third, one of the privileges and 
duties conferred upon a professional 
man is the ability to express an inde
pendent and impartial opinion in re
spect of his client's affairs." 

In the course of his address Lord 
Benson inter alia referred to the fol
lowing evidence given by Chief Jus
tice Warren Burger to the Commis
sion in dealing with the question of 
why British courts dealt with cases 
more quickly than American courts: 

"From time to time I have been 
asked how I account for this. It is not 
easy to account for it, but an oversim
plification perhaps is that in your 
courts generally you have three ex
perts who have all been trained in the 
same tradition and in the same pat-
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tern. The judge, almost by definition, 
has been one of the leading members 
of the Bar, and the two advocates 
appearing before him are trained in 
the same way the judge was trained. 
This is not so on our side ... The trial 
of the case resembles in a way a three
legged stool. If anyone of the legs is 
very much shorter than the other you 
have not got a very good stool ... In 
our system unfortunately, too often all 
three of the legs of the stool are not as 
competent as they should be ... 
Even if you have a very experienced 
judge and he has two mediocre, badly 
trained or untrained advocates before 
him, he has difficulty" 

In the Benson Commission's view a 
fused legal profession failed in a 
"greater or lesser degree" to satisfy 
the three principles previously men
tioned. It concluded that such fusion 
would not be in the public interest; it 
would diminish the "specialisms 
which are available to the public and 
it would impair the element of inde
pendent advice which is an essential 
feature of the services provided by 
the Bar." 

Lord Benson's address* was a most 
stimulating and incisive one and was 
one of the highlights of the Confer
ence. 

Mr "Billy" van der Merwe's 
address 

Lord Benson's address was followed 
by an address by Mr S W ("Billy") van 
der Merwe, immediate Past Presi
dent of the Association of Law Soci
eties of South Africa. Mr van der 
Merwe's address was entitled "An 
attorney's perspective". Mr van der 
Merwe commenced his address by 
referring to a recent article which 
appeared in the Journal of the Law 
Society of Scotland in which men
tion was made of the fact that in 
1960, when addressing the South Af
rican Parliament, Mr Harold Macmil
lan commented that the "wind of 
change is blowing through the conti
nent". Mr van der Merwe said that 
such a comment was equally appro
priate today when we "view the 
prospect of what lies ahead for the 
professions in 1988: the wind of 
change is blowing for us". Mr van 
der Merwe referred to a speech 
made by a former Judge President of 
the Cape Provincial Division, Beyers 
JP in October 1960, when the 
learned Judge queried why all judges 
had to be appointed from "one small 
side of the profession" and suggest

* The full text thereof appears in the 
South African Law Journal (Septem
ber 1988) 

ed that if he had had the opportunity 
to make recommendations to the 
Minister of Justice in regard to the 
appointment of men to serve on the 
Cape Bench from both sides of the 
profession, he would have "had no 
doubt at all" that he would have had 
"an even better and even stronger 
Bench". 

Mr van der Merwe contended that 
attorneys with academic qualifica
tions and experience similar to those 
of advocates should have the right of 
audience in the Supreme Court. He 
said that it did not make sense that an 
advocate with an LLB degree and 
four months' pupillage could appear 
in the country's highest courts, but 
an attorney who had studied for two 
or more years could not even appear 
in the Regional Court. He cited the 
cases of four Senior Counsel who 
had decided to become attorneys 
after having practised as advocates 
but could not then appear in the 
Supreme Court. Mr van der Merwe 
said that this was not because of a 
lack of qualifications or ability but 
simply because they were attorneys. 
Although conceding that there must 
be a Bar, Mr van der Merwe ex
pressed the opinion that it had be
come too easy and too attractive to 
go to the Bar - "dit is gou geld maak; 
dit is gou onafhanklik word". 

Too many law faculties ~ 

Mr van der Merwe also drew atten
tion to the fact that there are seven
teen law faculties in South Africa and 
that it was time for attorneys and 
advocates to get together to discuss 
the question of these seventeen fac
ulties and the cost of maintaining 
them. 

The case for the Bar 

Mr Michael Kuper SC, the then 
Chairman of the Johannesburg Bar, 
presented the case for the Bar. He 
commenced his address by referring 
to Lord Benson's speech as constitut
ing: 

"a devastating indictment of the 
movement towards fusion and the 
fact that there are those with suffi
cient determination to ensure that 
whatever is said, and however objec
tively it is marshalled, it all goes, in the 
marvellous words of one of our 
judges, 'off their backs like duck's 
water' If. 

Mr Kuper contended that the true 
debate was not 

"the debate of fusion. The true debate 

is, how will the Bar take into its ranks 
sufficient members and representa
tives of the population groups of this 
country to ensure that all share in the 
heritage of the law. We have begun 
that long journey, and we will move, 
we hope, to a successful realisation of 
where the requirement of this coun
try lie. But it is there and it is in that 
field that all can know the law and 
share in the administration of the 
law". 

Mr Kuper also dealt briefly with 
the question of complaints about 
fees charged by counsel and stressed 
that accusations regarding fees 
should be made to the governing 
councils of the Bar where they would 
be treated "with great attention and 
with great expedition". 

The Natal experience 

The discussion was then thrown 
open to the floor. The first speaker 
was Mr A Findlay SC, of the Durban 
Bar. Mr Findlay drew attention to a 
report of a Parliamentary sub-com
mittee which dealt with the preser
vation of the rights of Natal advo
cates and attorneys in 1939. That 
committee drew attention to the fact 
that fusion was not desirable and that 
there had been a marked fall in stan
dards when attorneys had been af
forded rights of audience in the Su
preme Court. 

Attorneys want rights of 
audience - not fusion 

The next speaker was Mr Keith Wil
son, the President of the Association 
of Law Societies. Mr Wilson stressed 
that the attorneys' profession was 
not in favour of fusion and that they 
had never been "substantially in fa
vour of fusion". He indicated that 
what was being suggested in South 
Africa and in other jurisdictions, par
ticularly in England, was that "rights 
of audience should be extended to 
those practising lawyers who have 
the same qualifications, both aca
demic and from the point of view of 
practical legal training". 

South African system superior 
to European systems 

Mr Justice Sutej of the Transvaal Pro
visional Division, seconded to the 
Bophuthatswana Supreme Court, 
then addressed the meeting. He re
ferred to his own history of practice 
in Europe and the fact that although 
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he was initially sceptical about the 
division between Bar and Side Bar 
when he first came to South Africa in 
1948, he had come to the definite 
"conviction that our South African 
system is by far superior to any sys
tem which I have known anywhere 
in Europe" and that we should keep 
to it. 

Attorneys offer assistance in 
pro Deo matters 

Mr Jaffe, the President of the Incor
porated Law Society of the Transvaal, 
then spoke. Mr Jaffe referred to cer
tain remarks which Mr Kuper had 
made regarding complaints about 
fees and sought to clarify the posi
tion. He also drew attention to the 
pro Deo system and the fact that 
attorneys had offered their services 
free of charge to the Bar in pro Deo 
matters. Mr Jaffe stressed that there 
was no difference in the level of 
ethics of the advocates' profession 
and the attorneys' profession. 

Advocates also briefed in 
Magistrates' Courts 

Mr Lionel Weinstock SC, of the Jo
hannesburg Bar then spoke, drawing 
attention to the fact that most of the 
work in the Magistrate's Court in 
civil matters was done by counsel in 
Johannesburg, notwithstanding the 
fact that attorneys had rights of audi
ence in that court. He also made 
mention of the pro Deo system and 
the need for attorneys to discuss 
counsel's fees with their clients be
fore counsel are briefed. 

Mr Barnard of the Pretoria Bar 
then spoke, stressing the need for 
specialist practitioners which only 
the Bar could provide. 

Lord Benson entered the debate, 
briefly, to deal with the suggestion 
that attorneys should be afforded 
rights of audience. He again stressed 
the need for specialist aavice, draw
ing the analogy between the general 
and the specialist practitioner in the 
medical profession. 

Attorneys should discuss fees 
before briefing 

Rabie ACJ brought the moring's pro
ceedings to a close with a brief sum
ming up of what had been said. He 
expressed the opinion that not 
enough had been said about the 
question of costs, but he believed 
that much of the "heat of the de-
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bate" regarding the question could 
be removed if attorneys made use of 
the right which they had to discuss 
fees with counsel before or when 
they briefed them. He also dealt 
briefly with the problems of appoint
ments to the Bench and made a plea 
to Silks at the Bar with years of ex
perience to accept appointments to 
the Bench. 

Coping with the cost of 
litigation 

The afternoon topic was entitled 
"Coping with the cost of litigation". 
The Deputy Judge President of the 
Transvaal, Mr Justice C F Eloff, acted 
as Chairman of this session. In his 
opening remarks, Eloff D JP drew at
tention to the fact that the costs of 
litigation presented a problem in 
most countries in the Western world 
and that South Africa was no excep
tion. As far as needy members of the 
community were concerned, it was 
simply out of the question for them 
to engage the services of legal practi
tioners out of their own resources. 
He sketched the major bodies that 
are active in the field of legal aid in 
South Africa, namelr the Legal Aid 
Board, various Lega Aid Clinics at 
the different universities and the Le
gal Resources Centre. 

Legal assistance to the needy 

The first main speaker in this session 
was Mr S A Cilliers SC, a member of 
the Johannesburg Bar and of the Le
gal Aid Board. Mr Cilliers highlighted 
the need for persons to be properly 
informed of their rights and to be 
given access to legal information and 
guidance. In this regard, he believed 
that there was much to be said for 
legal advice bureaux. In the Witwa
tersrand area in 1985/1986, over 20 
such advice offices had been set up, 
and of approximately 8000 inter
views conducted by these offices, a 
large majority of cases had been re
solved without recourse to lawyers. 
He drew attention to the fact that 
the recognition and value of these 
advice offices was apparent from the 
fact that the Attorneys' Fidelity Fund 
gave approximately R55 000,00 a 
year for each law clinic set up at a 
university. Mr Cilliers also referred 
to the Legal Aid Bureau in Johannes
burg, which is staffed by six perma
nent interviewers, plus a few volun
teers on a part-time basis. This body 
has no government funding, but the 
Johannesburg Bar contributes ap
proximately R25 000,00 a year to that 
body, the Johannesburg City Council 

adding R2666,OO a year and the 
Chairman's Fund of Anglo American 
a further R10000,00. The ambit of 
the work of this body is substantial. 
In 1987 it conducted 24,000 inter
views and accepted 1300 new cases; 
548 civil matters were dealt with and 
237 counsel from the Johannesburg 
Bar were briefed at no fee. The next 
body referred to by Mr Cilliers was 
the Legal Resources Centre, started 
by a dedicated Senior at the Johan
nesburg Bar and former Vice-Chair
man of the General Council of the 
Bar of South Africa, Mr Arthur Chas
kalson SC. He runs the Centre to
gether with a staff of about 40. The 
Centre is ·concerned principally with 
matters which affect large classes of 
persons. An example of this type of 
matter is the case of the East Rand 
Administration Board v Rikhoto. 

Another area in which access is 
given to possibly indigent persons is 
the area of the Small Claims Court. 
Counsel and attorneys man such 
Courts without any fee. These tribu
nals have been a very great success. 
The pro Deo system is a further 
source of legal assistance. Other 
sources of legal assistance are per
sons who sit as assessors to judges for 
very minimal remuneration, the Ad
vocate-General, who investigates 
complaints concerning corruption, 
para-legal bodies, and even the me
dia when they feature complaints of 
consumers. Judicial officers also play 
a role in rendering legal assistance to 
unrepresented and indigent per
sons. Furthermore, judges perform a 
valuable role in the area of legal aid 
via the review rrocedures laid down 
in the Crimina Procedure Act. 

Mr Cilliers suggested that if each 
member of the Johannesburg Bar, 
for example, set aside one day every 
two months to render free advice 
and assistance to the poor, approxi
mately seven counsel would be avail
able every day of the year. These 
persons could assist legal aid bu
reaux. Mr Cilliers believed that al
though the State's contribution to 
legal aid institutions could and 
should be increased, the principal 
burden of such funding should lie 
with the private sector. Municipal
ities should also make a contribution 
and create legal advice bureaux. A 
scheme analogous to medical aid 
schemes would be a feasible way of 
tackling the problem. In addition, 
companies which have legal advisers 
should make them available to em
ployees, to assist them with their 
legal problems. Smaller companies 
should combine to provide the ser
vices of a legal adviser or bureau and 
even industries could provide assis
tance within the Industrial Court 
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structure. In conclusion, Mr Cilliers 
said that an endeavour must be made 
to widen the involvement of people, 
and particularly the poor, in teaching 
them what their rights were, so as to 
prevent invasions of the law and ulti
mate anarchy. 

The role of the State 

The second main speaker on the 
topic was Mr S S van der Merwe, the 
Director-General of the Department 
of Justice. Mr van der Merwe dealt 
with the role of the State in the 
funding of legal aid. Mr van der 
Merwe commenced his address by 
briefly tracing the relatively short 
history of legal aid in various coun
tries in the world, including the 
United Kingdom, Canada, the Unit
ed States of America and South 
Africa. Mr van der Merwe stressed 
the need to "see that our legal tem
ple is regularly entered, regularly 
dusted and regularly refurbished" 
and that we must be careful to en
sure that the administration of jus
tice does not, on the one hand be
come too expensive, or on the other 
hand become cheap and of no value 
at all. 

Legal Aid Board linked to 
State 

Two speakers from the floor partici
pated in the discussion. Professor D 
McQuoid-Mason of the University 
of Natal drew attention to the fact 
that there was a perception amongst 
people in the broad society that the 
Legal Aid Board was too closely tied 
to the Government, although per
haps technically independent, and 
that we should endeavour to strive 
for a system where legal aid was 
administered by the legal profession 
itself and not by the State. He also 
drew attention to the inadequacy of 
legal aid in criminal cases in the Mag
istrates' Courts and to the "street law 
programme". The second speaker, 
Adv G M Wittenberg of the Cape 
Bar, drew attention to the in forma 
pauperis system of providing legal 
assistance and to the 11 dock brief" 
system. 

Role of the Bar 

In summing up the proceedin&s, 
Eloff AJP indicated that it was plam 
that there was concern felt at various 

taining access to the courts. He em
phasised the important role that the 
Bar plays in securing the enforce
ment of legal rights and its participa
tion in the legal aid system. 

Second day of Confer.ence 

The proceedings of the second day 
of the Conference were devoted to a 
discussion of two topics. In the 
morning session, the toric was "Hu
man rights and the lega process in a 
changing society" whilst the after
noon session was devoted to the 
topic entitled "Appointment to the 
judiciary: Who and how?" 

Human rights 

Mr Justice Corbett of the Appellate 
Division acted as chairman of the 
morning session. He set the scene 
briefly in regard to human rights and 
the legal process in South Africa. He 
referred to a conference on human 
rights in South Africa, attended by 
some 300 persons, which had taken 
place at the University of Cape Town 
some 9 years previously. One of the 
by-products of that conference was 
the formation of Lawyers for Human 
Rights. He expressed the view that 
what had emerged from litigation in 
the field of human rights over the 
years was that the existing legal pro
cess had distinct limitations when it 
came to the protection of human 

rights. liThe gap between common 
law review, as we know it, and judici
al review - American style - is very 
wide indeed." 

Group rights 

The first main speaker on the subject 
was Mr I W B de Villiers SC, Chair
man of the Pretoria Bar, whose talk 
was entitled "Human rights and 
group rights". Mr de Villiers indicat
ed tnat one of the most important 
developments in the field of interna
tional law concerning human rights 
was the recognition of group rights, 
besides individual rights, and that for 
various reasons legal thinking and 
international practice during the pe
riod immediately following the sec
ond world war stressed the impor
tance of individual rights as against 
collective ones. Gradually it had be
come apparent that although indi
vidual rights are necessary for the 
protection of groups, such rights af
ford insufficient protection to 
groups. 

Quoting from Professor Kimmin
ich, an academic in Western Ger
many, Mr de Villiers defined human 
rights as "rights vested in the individ
ual as such" while group rights are 
vested in a group. "Their common 
root" is the dignity of the human 
person. Group protection means en
dowing an entity comprising a cer
tain number of nationals of a certain 
state with specific rights. These 
rights exist independently of the 

levels about the position of indigent Mr Danie Schutte MP, Judge M L Mitchell (Transkei) Adv Colin White SC (Natal), Adv 
persons and their difficulties in ob- Anthonie Troskie (Transkei) during a tea-break 
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equal rights of individuals which are 
guaranteed by many constitutions. 

Meeting the challenge of 
change 

The second speaker in the debate 
was Professor l W H Ackermann, in
cumbent of the Chair for Human 
Rights at the University of Stellen
bosch. His talk was entitled "Meet
ing the challenge of change". He 
commenced his address by stating 
that the topic assigned to him sug
gested that the South African Bar 
accepted that human rights exist, 
that they are relevant to the legal 
process, that society is changing and 
that this presents challenges and that 
such challenges have to be met. He 
indicated that the last three proposi
tions were uncontentious but in re
lation to the first two he suspected 
that "some South African lawyers 
might manifest a measure of polite 
agnosticism when human rights are 
presented to them as international in 
ambit, inalienable in character and in 
opposition to the general organised 
society, as represented by govern
ment and his officials". He referred 
to the following aphorism of Jeremy 
Bentham: 

"Human rights is simple nonsense; 
international and imprescriptible hu
man rights, rhetorical nonsense - non
sense upon stilts." 

During the course of his address, 
Professor Ackermann expressed the 
view that South African lawyers who 
did not come out in support of the 
introduction of liberal representa
tive democracy in South Africa were 
endorsing the status quo. He be
lieved that lawyers could not hide 
behind neutrality in the face of enor
mous international developments in 
the field of human rights. The ques
tion of the vote in South Africa was 
regarded by some as a party-political 
issue into which it was improper for 
lawyers to trespass. The challenge, as 
he saw it, was quite clear - "fair and 
genuine participation in the political 
process of a country is a fundamental 
human right of every citizen." In his 
view, the constitution and many of 
the laws which sustained it were ma
terially at variance with human rights 
norms. He believed that we must "as 
soon as possible move on to the road 
of constitutionalism and discard, as 
an outmoded relic unfitted to our 
present circumstances, our obses
sion with legislative supremacy. leg
islative supremacy is a double bur
den in our context. The blacks hate 
it, because it frustrates their legiti

mate aspirations and facilitates in
fringement of fundamental human 
rights in the face of the growing 
international human rights ethos. 
Whites fear it because dley know it 
cannot protect the rights of minor
ities". 

He saw the second challenge in 
access to our courts. This access is 
inhibited partly by security legisla
tion and die state of emergency and 
partly because of inadequate legal 
aid. He did not believe that interna
tional developments were anti
thetical to our legal tradition. 

Members of the audience, includ
ing Mr Sutej J, Mr van Niekerk J, 
Professor Ramsden of the University 
of Durban-WestvilJe, Mr van der 
Spuy of the Johannesburg Bar, Mr de 
Villiers of the Cape Bar and Mr Sharif 
Mahomed of the Cape Bar then par
ticipated in discussion from the 
floor. 

Mr Justice Corbett briefly sum
marised the views expressed and 
thanked the speakers who partici
pated in the debate. 

Appointment of Judiciary 

The afternoon was devoted to the 
topic"Appointment of the judiciary: 
Who and how". This session was pre
~ided over by _Mr Justice G G 
Hoexter of the Appellate Division. In 
his opening remarks he referred to 
what he regarded as an "unbroken 
thread" which ran through the con
tributions made to the conference to 
date, and that was a "wise insistence 
that in weighing the possibility of any 
future change to our legal profes
sion, we should be guided by the 
paramount consideration of public 
benefit". He saw the training of black 
advocates as a tremendous chal
lenge, and stated that one of the 
great tasks of the General Council of 
the Bar was to assist in this process, 
with a view to "legitimising the law". 

Broader Bench 

Mr Justice P J J Olivier, a full-time 
member of the South African law 
Commission, then put the case for a 
broader Bench. Mr Jusice Olivier 
said there was a mistaken belief over
seas that political and ideological 
considerations played a role in the 
appointment to the South African 
Bench and that this had changed the 
attitude to South Africa's judiciary. In 
his view, South African judges were 
putting in a maximum effort in mini

mum time. It was estimated that a 
judge in the Witwatersrand local Di
vision of the Supreme Court, for 
example, handled about 100 cases a 
week. The high standard of the 
Bench could be affected should 
judges be taxed too heavily. 

There were 135 active judges in 
South Africa at the present time and 
it was projected that South Africa 
would need about 372 judges by the 
year 2035. The ratio between judges 
and the rest of the population at 
present was 1:156 000 and there was 
no reason to hope that this ratio 
would improve. The ratio between 
judges and Senior Counsel was 1:6 
and, as the Bar had shown negative 
growth at times, it was doubtful, in 
Judge Olivier's view, whether the Bar 
would be able to meet the demands 
of the Bench. He compared the posi
tion in South Africa in regard to the 
number of judges with the position 
in England and Wales. There the po
sition was that in a total population of 
50 million, there were 469 judges, a 
ratio of approximately 1:100000. He 
believed that the Bar should face up 
to the challenge presented by the 
need to find properly qualified can
didates for the Bench. 

No change needed 

The next speaker was Mr Henri Vil
joen SC, whose topic was "Does the 
answer lie in change?" In consider
ing the question, he believed that 
there were two broad categories of 
inquiry deserving attention: first, the 
competence of the judiciary and 
secondly, the availability of candi
dates to man the Bench. He believed 
that "if the Bar did not provide the 
best candidates for judicial appoint
ment to the superior courts, or if 
there is another source from which 
equally acceptable candidates could 
be drawn then cadit quaestio - the 
matter is resolved. The Bar should no 
longer be the sole source for judicial 
appointments and that other body of 
talent must be tapped." He ex
pressed the view that the compe
tence of the Supreme Court Bench 
was incontrovertibly excellent. 

The advocate's qualification lay in 
the simple fact that he had chosen to 
specialise in that area "where the 
Bench itself functions, namely the 
courts. Consequently, it goes with
out saying that advocates' skills are 
honed in the most practical and in
structive of schools. Add to this the 
rigorous process of selection of ad
vocates to the ranks of Senior Coun
sel by their peers and you have a 
system of certification which is not 
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surpassed, I make bold to say, any
where in the world." Mr Viljoen in
dicated that he did not consider it 
realistic to regard academic lawyers 
as being qualified to fulfil the func
tions of a judge. In regard to the 
position of attorneys-general and 
magistrates, even if they were ap
pointed in specialist criminal su
preme courts which are now being 
proposed, he did not believe that 
their background rendered them 
best suited to be appointed to the 
Supreme Court Bench. 

Regarding the question of wheth
er the Bar would be able to continue 
to staff the Supreme Court Bench, 
Mr Viljoen indicated that his experi
ence over the past 27 years, despite 
the figures quoted by Olivier 1, did 
not indicate that the Bar was being 
"bled dry by appointments to the 
Bench". In this connection he re
ferred to the situation of the Bar in 
the Orange Free State, one of the 
smaller Bars in the country, which 
had nevertheless been able to pro
vide a large number of candidates for 
appointment to the Supreme Court 
Bench, and yet to survive as a Bar. He 
indicated that in 1963 there had 
been 62 judges in the country, 68 
Silks and 432 juniors. The number of 
judges was 14% of the total number 
of practising advocates. In 1972, 
there had been 80 judges, 85 Silks 
and 470 junior advocates. The num
ber of judges constituted 17% of the 
total number of practising advocates. 
In 1981 there had been 110 judges, 
115 Silks and 675 juniors. The num

ber of judges was 16% of the total 
number of practising advocates. In 
1987, there were 121 judges, 124 
Silks and 876 junior advocates. The 
number of judges was once again 
140/0, as it had been 25 years pre
viously, of the total number of prac
tising advocates. Over the same peri
od, the proportion of judges to Silks 
has risen from 91% to 98%. Howev
er, if secondment to the Benches of 
the independent homelands was dis
regarded, the figure remained prac
tically constant. It was 92% in 1987, 
as against 91 % in 1963. 

Mr Viljoen expressed the view that 
the perception that there are not 
sufficient suitable candidates for ap
pointment to the Bench under the 
present system is ill-founded. Whilst 
it is true that there are some more 
senior advocates who are not ready 
to take judicial appointments at this 
stage, this is not the general trend. 
With regard to the latest six appoint
ments to the Bench of the Cape 
Provincial Division, it is fair to say that 
three were former presidents of the 
Cape Bar Council with flourishing 
practices, and of the other three one 
was from the Johannesburg Bar and 
all had flourishing practices. Mr Vil
joen believed that if the suggested 
changes were made with regard to 
appointments to the Supreme Court 
Bench, there would be a lowering of 
standards. The ordinary law of supply 
and demand, as it had done for the 
last 25 years, would continue to pro
vide the best candidates with the 
best schooling for the Bench, namely 

the Bar. In his view, no singular ac
ceptable reason has been put for
ward to alter the system wh ich has 
provided a high standard of justice. 

Contributions from the floor were 
then made by Corbett JA, Coetzee 
AJ and Weinstock SC. Mr Justice 
Hoexter then briefly summarised the 
discussions. 

Proceedings closed 

Mr Milton Seligson SC, the Chair
man of the Steering Committee 
which had been responsible for or
ganising the Conference, then 
brought the proceedings to a close 
and thanked all of those who had 
participated in the organisation of 
the Conference. 

A formal dinner and dance was the 
culmination of the activities. 

Resounding success 

It can safely be said that the over
whelming opinion of all of those who 
attended the Conference and par
ticipated in its discussions was that 
the Conference was a resounding 
success. To use the modern idiom, 
the Bar's public offer was "oversub
scribed". It is hoped that a similar 
event will be repeated in the not too 
distant future. _ 

NEW CHAIRMAN OF THE GENERAL COUNCIL OF THE BAR OF 

SOUTH AFRICA 


Ralph Zulman SC, of the Johannes
burg Bar was in July 1988 elected 
Chairman of the General Council of 
the Bar of South Africa. 

Born in 1938, Mr Zulman obtained 
the LLB degree (cum laude) at Wits in 
1961 and was awarded the Claude 
Franks Memorial Prize for the best 
performance in Jurisprudence and 
Conflict of Laws. He was also award
ed the Ford Foundation Scholarship 
for study at Tulane University, New 
Orleans, Louisiana, USA, where, in 
1963, he obtained a Master of Laws 
Degree. After qualifying and practis
ing as an attorney, Mr Zulman joined 
the Johannesburg Bar in 1963 and 
was appointed Senior Counsel by the 
State President in 1978. 

Mr Zulman has been active in the 
legal profession for many years and 
in many capacities: Chairman of the 
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Law Students' Council in 1961; 
Chairman of the Johannesburg Bar 
Council in 1985/86; member of the 
Ministerial Committee to investigate 
the Rules of Procedure of the Su
preme Court; member of the Statu
tory Rules Board established in terms 
of the Rules Board for Courts of Law 
Act, 107 of 1985; member of the 
Board of the Faculty of Law of the 
University of the Witwatersrand and 
is a member of the Law Revision 
Committee investigating the revision 
of the Insolvency Act. He became 
Vice-Chairman of the General Coun
cil of the Bar in 1987 and, as already 
mentioned, Chairman in 1988. 

Mr Zulman acted as a Judge of the 
Supreme Court of South Africa in 
1983, 1984, 1985 and 1987. He mar
ried Lynette Jonas in 1965 and they 
have three children. _ 
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