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Object of article 

It is a well known principle of our legal system that legal representatives, deponents, litigants and witnesses 
enjoy a qualified privilege in respect of defamatory statements made in one way or another in the course of le
gal proceedings. This article is aimed at highlighting the main principles regarding the scope of the protection 
which the law affords in this regard as it is not possible within the ambit of this article to do more. For an ex
haustive collection of the case law on the subject, reference can be made to the argument and judgment in the 
matter of /oubert and Others v Venter, 1985 (1) SA 654 (A). 

The broad principle 

In 	 the matter of Pogrund v Yutar, 
1967 (2) SA 564 (A), Beyers JA states 
(at 570 E): 

"I apprehend the rule regarding this 
particular kind of privilege to be that 
the statement 
(a) 	must be pertinent or germane to 

the issue, and 
(b) have 	some foundation in the evi

dence or circumstances surround
ing the trial." 

The fons et origo of the indig
enous case law pertaining to the sub
ject is found in Preston v Luyt, 1911 
EDL 298, where Kotze JP holds as 
follows (at 320): 

"From all these I gather the true 
rule to be, that an advocate is protect
ed where he makes a defamatory 
statement in the interest of his client, 
pertinent to the matter in issue, even 
though it be false, provided he has 
some reasonable cause for his con
duct. But, if he acts maliciously, and 
says anything altogether unjustifiable 
and not pertinent to the cause in any 
respect, even although upon instruc
tions of his client, he exceeds the 
privilege which the law affords him. 
There is no protection when he goes 
out of his way to slander an individual, 
and to allege or insinuate calumnious 
charges not justified by the occasion. 
If he does that, he is liable in an 
action." 

In the same matter the learned 
Judge also says (at 318): 

"It is no doubt in the interests of 
justice that counsel should have a 
wide latitude in commenting on the 
conduct of parties and witnesses and 
of all those connected with proceed
ings before the Court. Such a privilege 
is necessary in the due and proper 
discharge of his functions." 

This judgment has been repeatedly 
quoted with approval in later au
thorities, inter alia in Richards v Kur
anda, 1914 WLD 43; Love v Garcia, 
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1916 EDL 44; Find/ay v Knight, 1935 
AD 58; G/uckman v Schneider, 1936 
AD 151; and Basner v Trigger, 1946 
AD 83. 

Wessels CJ in Find/ay v Knight su
pra postulates that: 

"Qualified privilege implies two 
principles of public policy: 
(1) That the welfare of society de
mands that an advocate or attorney 
who pleads the cause of his client, 
should have a large degree of freedom 
in laying his client's case before the 
court, even though in doing so he 
defames the other party or even a 
third party. The decided cases show 
that he has this privilege when open
ing a case in open court, when exam
ining and cross-examining witness, 
and when addressing the court. For 
the same reason the pleader must 
enjoy this qualified privilege when he 
files formal pleadings and other docu
ments necessary to place his client's 
case before the court. To hamper this 
freedom in this respect would be to 
hamper the administration of justice; 
this would be contrary to public poli
cy and therefore our courts accord to 
attorneys and advocates a large mea
sure of freedom in drawing pleadings 
and in pleading causes. 

(2) The other principle of public policy 
which underlies qualified privilege is 
that the process of the court shall not 
be wantonly used for the purpose of 
defaming either litigants or third par
ties. The courts cannot allow advo
cates or attorneys to use the process 
of the courts for an illegitimate pur
pose; 'for manifestly the law cannot 
countenance an abuse of the privi
lege. And where the privilege is 
abused, malice is inferred' ..." 

Counsel's state of mind 

It is not necessary for counsel to 
believe in the truth of his instruc
tions for the privilege to apply. An 
advocate need not satisfy himself 
whether proof of such instruction is 

adequate or even probable. He will, 
however, be liable if he makes a 
defamatory statement in circum
stances where it can be shown that 
he positively believed such state
ment to be false or that he had no 
reasonable belief in its truth and the 
statement was made recklessly and 
without caring whether it be true or 
false. 

In relation to pleadings, a pleader 
need not believe in the truth of the 
evidence available to prove the alle
gations mentioned in the pleadings. 
The privilege would equally apply in 
circumstances where he does not 
know that such evidence is false. 

Where proof rests upon a chain of 
reasoning, the pleader need not 
himself be prepared to draw an in
ference but he would be protected 
in circumstances where he believes 
in the possibility of such an inference 
being drawn by the Court. 

Evidence which for some reason 
might not be admissible does not 
deprive an advocate of reliance on 
the privilege in circumstances where 
he is briefed by a reputable attorney 
and is instructed to make defamatory 
charges in cross-examination. He is 
entitled to assume that the attorney 
has proof of such charges. See Solo
mon v Van Leggelo, 1938 TPD 75, 
and Horrocks v Lowe, 1974 (1) AER 
662. 

Counsel's experience 

As regards the standard of compe
tence and experience, which must of 
necessity have a bearing on counsel's 
courtroom performance, regard can 
be had to what was said by Schreiner 
JA in Basner v Trigger supra: 

"It is, unfortunately, true that argu
ments are sometimes, from lack of 
experience, presented in the form of 
expression of the arguer's belief or 
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opinion but essentially he is through
out putting forward submissions as to 
the weight of the evidence and the 
inferences to be drawn therefrom. 
Considerable latitude must be al
lowed to the party or his representa
tive who is thus presenting his case 
and trying to persuade the tribunal of 
his view. Malice is not to be attributed 
to him merely because he does not 
think his submissions well founded or 
because they are pitched too high for 
reasonable acceptance. Although 
overstatement is generally an unprof
itable practice in the arguer, even far
fetched and fantastic contentions can 
hardly, in themselves, provide evi
dence that they were advanced from 
an improper motive." 

The case of the zealous courtroom 
performer is also dealt with by Rams
bottom J in Geere v G/adwin and 
Nico/atos, 1945 WlD 65 at 85: 

"I agree ... that when a privileged 
occasion is used honestly by an attor
ney or by a counsel advocating the 
cause of his client, the fact that he 
used language which is somewhat 
stronger than is strictly necessary can
not destroy the privilege. For a person 
acting as an advocate to have to con
sider every question put and every 
statement made from the point of 
view of his personal safety, would not 
only make the practise of the profes
sion intolerable, but will defeat the 
privilege that the law has conferred." 

Affidavits 

The position of a deponent who 

makes defamatory allegations in an 
affidavit was dealt with in cases such 
as Lurn/ey v Owen, 1882 NlR 185 and 
Rube/ v Katzenellenbogen, 1915 
CPD 627. Until the matter of Joubert 
and Others v Venter supra the posi
tion of counsel as draftsman of an 
affidavit was not considered. In this 
judgment, however, Kotze JA from p 
702 says the following: 

"In the last-mentioned decision, 
[Preston v luyt] Wessels Cl pointed 
out at 71 that counsel's protection is 
not confined to the opening address, 
the examination of witnesses, cross
examination and addresses to the 
Court but also extends to pleadings 
drafted by him and 'other documents 
necessary to place his client's case 
before the Court'. The category last 
referred to is clearly wide enough to 
include affidavits settled or prepared 
for the purpose of motion proceed
ings ..." 

"In my view, however, the position 
of counsel who accepts a brief to 
consult with witnesses and thereafter 
to draft pleadings or prepare affidavits 
pursuant thereto can, in principle, not 
differ from that of an attorney who 
acts on the instructions of his client. 
But that the privilege embraces all the 
stated functions cannot be doubted." 

Conclusion 

"Our law, as will appear, confers a 
qualified, albeit very real, privilege 
upon counsel, attorneys, witnesses 

and litigants in respect of defamatory 
statements during the course of legal 
proceedings and (Iiffers in this respect 
from the law of England which ex 
tends an absolute privilege." (Per 
Kotze lA . in Joubert and Others v 
Venter supra.) 

Although the English law affords 
greater protection to the practition
er, the relative scarcity of successful 
litigation against counsel would indi
cate that the protection afforded by 
our law is adequate. The principles 
relating to the privilege as presently 
formulated would seem, therefore, 
to serve both the interests of legal 
representatives and those of society. 

Summary 

To summarise: Provided counsel 

• 	 keeps his professional detach
ment; 

• 	 dispassionately asks himself 
whether it is desirable to make a 
defamatory utterance in the fur
therance of his client's case; 

• 	 satisfies himself that the statement 
is relevant and germane to his 
client's case and has a basis in the 
surrounding facts and circum
stances of the matter; and 

• 	 after consideration of the afore
going fearlessly makes such de
famatory utterance; 
he would act in the best tradition 
of the advocacy. _ 
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