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In January 1989 the Lord Chancellor 
of Great Britain (Lord MacKay of 
Clasfern - a Scottish jurist) presented 
a document entitled "The Work and 
Organisation of the Legal Profession" 
(Cm570) to the British Parliament. 
This document has come to be 
known affectionately, or unaffec
tionately, depending on your view
point, as "The Green Paper". 

The Marre Committee 

The Lord Chancellor undertook a 
review of the organisation of the 
legal profession in the light of a re
port entitled "A Time for Change" 
presented to the General Council of 
the Bar and the Council of the Law 
Society in July 1988 by the Commit
tee on the Future of the Legal Profes
sion (the Marre Committee), a com
mittee which those two bodies had 
set up in 1986. The Marre Report was 
the first reappraisal of the organisa
tion of the legal profession in Eng
land since the Royal Commission on 
Legal Services (the Benson Commis
sion) published its report in 1979. 
The Marre Committee's report indi
cated a number of areas where 
change might be appropriate. This in 
turn led the British Government to 
the view "that the time is now right 
for it to undertake its own fresh 
review of the provision of legal ser
vices to ensure that the needs of 
clients and the interests of justice 
would best be safeguarded in the 
years ahead". 

Scope of the Green Paper 

The Green Paper is a comprehensive 
document consisting of 72 closely 
typed pages. It comprises twelve 
chapters and there are three annex
ures to the Report. The titles to the 
various chapters give a good indica
tion of what is discussed. These titles 
are: 

The purpose of the Green Paper; 
The provision of legal services today; 
Legal education and the growth of 

specialisation; The maintenance of 
professional standards; Advocacy; 
Immunity from actions in negligence 
in advocacy work; Attendance on 
counsel; Direct access to counsel; 
Queen's counsel; The judiciary; Bar
risters' practices; Multi-disciplinary 
and multi-national practices; Adver
tising and information; and Probate. 

Of particular relevance to our po
sition in South Africa is the chapter 
on Advocacy, which deals inter alia 
with the case for restricting rights of 
audience and the obtaining of rights 
of audience, as also certain suggested 
transitional arrangements. In addi
tion Annexure "E" dealing with 
rights of audience in the courts of 
England and Wales is of particular 
interest. 

Strong reaction 

The publication of the Green Paper 
has provoked widespread strong re
action in the United Kingdom and 
elsewhere. Consumer groups have 
hailed the proposals as long overdue 
since they believe that they are likely 
to reduce legal costs. Lord Chief Jus
tice Lane has condemned it as "one 
of the most sinister documents ever 
to emanate from Government". By 
and large the country's 50 000 solici
tors appear to have voiced their ap

proval. The approximately 5 500 bar
risters in practice have expressed, to 
put it mildly, considerable disquiet 
about the proposals made in the 
Green Paper. Lord Rawlinson QC 
(the former Attorney-General) has 
contemptuously suggested that 
"dog licences" will have to be sought 
by anyone who wishes to practise as 
an advocate. 

Meeting with Chairman of 
English Bar 

On a recent visit to London I was 
privileged to meet with Mr Des
mond Fennell QC, the chairman of 
the English Bar, and discussed the 
Green Paper with him. He believes 
that the general public will be the 
loser if the proposals contained in 
the Green Paper are implemented, 
and so will justice. In his view the Bar 
will wither away because the best 
barristers will be "head-hunted" by 
the big city firms. In a letter to his 
colleagues, which he showed me, he 
makes the point that the Green Pa
per has "proved to be more radical 
than the pessimists had feared" and 
whilst it proceeds "on the basis of 
seeking to improve access to legal 
services" it makes "a number of pro
posals which will inevitably lead to 
fusion". He believes that the quality 
of service available to the public and 
the public's range of choice will be 
reduced but above all the proposals 
will lead to the end of the practising 
Bars. This he sees as "a tragedy in a 
free society and most of all it would 
be a tragedy for the ordinary citizen 
whose interest the Bar has always 
sought to protect". The English Bar 
has resolved to "fight with every 
means available 'to save the indepen
dent Bar". A committee has been set 
up by the Bar to establish a series of 
working parties and to draft a re
sponse to the Green Paper. In addi
tion it has been decided to "carry the 
fight wider and persuade the general 
public of the importance of the is
sues that are at stake". In order to do 
this a great deal pf money for the 
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best professional help in publicising 
and putting the case across is being 
collected. Saatchi and Saatchi, the 
leading English public relations firm, 
has been retained by the Bar to assist 
the Bar's own public relations team 
11 on the positive response" to the 
Green Paper. 

White Paper likely 

Reverting to the Green Paper itself it 
is significant to note that comments 
and proposals regarding it are called 
for by 2 May 1989. From informal 
discussions which I had in London it 
would seem that there is some fear 
that the Green Paper will be turned 
into a "White Paper" and that there 
is a possibility that legislation will be 
introduced regarding the matter as 
early as July 1989. 

Advertising 

In dealing with the funding of legal 
services the Green Paper makes ref
erence to the question of "contin
gency fees" (this subject is dealt with 
in a separate green paper which was 
issued at the same time as the Green 
Paper under discussion). The Green 
Paper proposes to increase the possi
bilities for advertising by the legal 
profession and thereby to enable the 
public to make "more informed and 
cost effective choices amongst the 
providers of legal services". 

Professional standards 

As regards the maintenance of pro
fessional standards it is proposed that 
there should in future be two written 
codes which specifically set out pro
fessional standards. The one would 
deal with the provision of legal ad
vice and assistance generally and the 
other would cover particular issues 
which are connected with the hand
ling of briefs and the general con
duct of cases in court, "since in ad
vocacy work the maintenance of 
standards both of skill and integrity 
has much to do with the independ
ence of the advocate, his regular 
application to his work in the courts, 
and his need to satisfy the require
ments of a client able to make an 
informed choice of advocate". 

It is proposed that the Lord Chan
~ellor should prescri.be. by statut?ry 
Instrument the prmclples which 
must be embodied in these codes so 
as to ensure that they have parlia
mentary approval. The paper states 
plainly that: "The Government is not 
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prepared to leave it to the legal pro
fession to settle the principles which 
these codes should adopt because 
they will be of such great importance 
both to the administration of justice 
and to the public. Moreover, the 
future of the legal profession is likely 
to continue to contain a number of 
different professional bodies; and it 
is important that they should all be 
subject to minimum standards" 
(paragraph 4.12). It is also suggested 
that all courts should have power to 
require any advocate to pay, person
ally, costs incurred by any party to an 
action, if the court judges this appro
priate. A failure to observe any re
quirement of the principles and 
standards set out in these codes 
would be a cause for disciplinary 
proceedings. 

Rights of audience 

In Chapter 5, the Green Paper de
bates the whole question of Advoca
cy including the case for restricting 
rights of audience. The view is ex
pressed that rights of audience be
fore particular courts "should de
pend only upon whether advocates 
can demonstrate that they have the 
appropriate education, training and 
qualifications and are bound by ap
propriate codes of conduct". Profes
sional bodies would have to satisfy 
the Lord Chancellor that "their 
members are fit and proper people 
to appear as advocates before the 
court or courts in question in order 
to obtain rights of audience for 
them". The necessary requirements 
would vary, depending on the level 
and nature of the court concerned, 
and would need to be worked out in 
detail for each court, "but the pre
sent distinctions in the treatment by 
the courts of different branches of 
the profession would disappear. The 
basic premise is that the satisfaction 
of such requirements should, for the 
future, alone be the test for granting 
rights of audience, and not whether 
an advocate happened by initial 
qualification to be a lawyer, whether 
a barrister or a solicitor, and whether 
in private practice or employed" 
(paragraph 5.8). 

Transitional arrangements 

Various transitional arrangements 
and the protection of existing rights 
are also considered. The Green Pa
per accepts the cogency of argu
ments that persons carrying out du
ties in court should be able to do so 
fearlessly and independently and 

that actions for negligence against 
barristers and solicitors in respect of 
advocacy work are undesirable. Ac
cordingly it accepts that immunity 
from actions in negligence should in 
future be extendea to all practition
ers. The paper expresses the view 
that in the future advocates should 
themselves have a discretion to de
cide, in the light of the nature of 
their practice, whether they wish to 
take instructions directly from lay 
clients or to restrict themselves to 
taking instructions only from other 
professionals. In order to promote 
the use of their services, advocates 
who choose only to take instructions 
through other professionals should 
be entitled, if they so wish, to belong 
to a voluntary association, one of 
whose characteristics might be that 
its members take instructions only in 
this way. They would, however, need 
to be able to demonstrate in due 
course to the competition authority 
that this was not operating in an anti
competitive way. They would also be 
entitled to advertise their member
ship of such an associaton to those 
instructing professionals, such as so
licitors, who are likely to continue to 
use their services. 

Silks 

In regard to the question of silk the 
view is expressed that all those who 
hold "full general advocacy certifi
cates" as provided for in the Green 
Paper and on an occasional and hon
orary basis lawyers who are not prac
tising advocates, whether or not 
such lawyers are barristers, should be 
eligible for silk. 

Judicial appointments 

The proposal is made that all advo
cates who have held the relevant 
advocacy certificates for an appro
priate length of time should in future 
be eligible for judicial appointments; 
and in addition that judges in the 
lower courts should be eligible for 
promotion to higher courts on the 
basis of their judicial experience in 
the lower courts. 

Practising arrangements 

The Green Paper considers that the 
Bar in England needs to make 
changes so as to ensure that barris
ters' practising arrangements do not 
hinder the provision of legal services 
to the public in a most effective, 
efficient and economical way, and 

9 

http:prescri.be


suggests that the areas requiring par
ticular consideration are: 

• obtaining pupillages 
• obtaining tenancies 
• 	 the requirement to practise as a 

member of chambers 
• 	 the restrictions on partnerships 
• 	 the possibility of allowing incor

poration and 
• 	 the functions of barristers' clerks. 

Multi-disciplinary practices 
proposed 

The view is expressed that the legal 
profession should be as free as possi
ble, consistent with the safe-guard
ing of clients' interests, to offer their 
services in ways that they find best 
meet the demands of clients. 
Amendments to the Solicitors' Act, 
1974, which will remove the statu
tory inhibitions on multi-disciplinary 
practices, will serve to open the way 
for multi-national practices, and "it is 
hoped that the professional bodies 
will urgently review their own rules 
regarding the establishment of such 
multi-disciplinary practices" (para
graph 12.22). 

Information to clients 

In general it is believed that advertis
ing should be permitted by both 
barristers and solicitors so as to af
ford adequate information to clients 
to enable them to make a sensible 
choice of a lawyer and to get maxi
mum value for money through the 
lawyer and client relationship. 

Press reaction 

Numerous letters have appeared in 
the correspondence columns of all 
the leading English newspapers ex
pressing views both for and against 
the proposals set forth in the Green 
Paper. In addition there has been 
considerable editorial comment on 
the matter. 

Bar "sentenced to gradual 
death" 

In answer to the suggestion that "all 
will continue as before" with regard 
to the continued survival of an inde
pendent specialist Bar despite the 
proposals in the Green Paper, the 
point is made by a barrister of Lin
coln's Inn in a letter to The Times 
that such an attitude is to display 
"the ostrich tendencies shown for so 

long by many of the profession's sen
ior practitioners" and that the view 
"overlooks the most significant pro
posals made in the Green Paper 
which open the door to partnerships 
between barristers and solicitors". It 
is believed that this will lead to large
scale recruitment by the larger firms 
of solicitors of "the Bar's brighter 
talents". This inevitable "exodus will 
leave the profession bereft of its vital 
energy, and sentenced to a gradual 
deatn '. 

Effect on Judges 

The matter is put more strongly in 
another letter to The Times written 
by Sir Michael Ogden QC to the 
effect that: 

"If solicitor advocates of indifferent 
calibre, many of whom are utterly una
ware of their inadequacy, are let loose 
in the superior courts, judges are in for 
a hard time". 

Warren Burger 

An American lawyer, also in a letter 
to The Times, makes reference to the 
views of Warren Burger, Chief Justi
ce of the United States for 17 years, 
who last year wrote of the English Bar 
as follows: 

"Having observed many legal systems 
for 40 years nowhere in the world have 
I seen more fearless, more vigorous, 
and more independent advocacy than 
found in Britain's courts ... The inde
pendence of the British Bar and the 
corollary of unaccountability for the 
exercise of that independence are re
enforced by the system of training and 
the standards of the profession." 

The view is expressed that in the face 
of Warren Burger's comments that 

"it seems weira that changes should be 
seriously proposed whidl will destroy 
your system in favour of the American 
system, including the system of district 
attorneys." 

Different views 

Mr Gerald levy in a letter to The 
Sunday Times expresses a different 
view of the Green Paper. He consid
ers that the lord Chancellor is not 
seeking to destroy the English Bar 
but rather to abolish its mainly unjus
tifiable restricted practices as part of 
a wider programme of reform. In Mr 
levy's view the Bar is certain to sur
vive and because of the reforms be 
stronger than ever before. 

Mr Anthony lester QC in a letter 
to The Times believes that the "neg
ative and sometimes hysterical reac
tions" of some of his colleagues to 

the government's proposals "do not 
do justice to the strength and virtues 
of the English Bar". 

Lord Alexander QC 

In a leading article in The Indepen
dent lord Alexander QC (Robert 
Alexander who visited us in South 
Africa and who was chairman of the 
English Bar Council) under the head
ing "Dangers in the Green Paper" 
expresses the view that whilst the 
"onus is obviously on the profession 
to justify existing arrangements" 
there is an equal onus on all those 
who would totally redesign the sys
tem to show just why such radical 
change is necessary. lord Alexander 
believes that it is necessary to explain 
why the State should interfere with 
the independence of the lawyer 
whose independence has tradition
ally acted as a bulwark against ex
cesses of executive power. There is 
also a need for those who advocate 
change to show just why they think 
the standards of advocacy will be 
maintained, let alone improved. lord 
Alexander believes that the debate 
about the matter must be a genuine 
and thoughtful one and the propos
als made should not be "steamrol
lered through" and that what is in 
issue transcends party politics and 
engages the responsibility of all con
cerned with the future of the profes
sions. 

Smaller firms of solicitors 

Writing on behalf of smaller firms of 
solicitors, a Mr Krantz takes the 
President of the law·Society to task 
for not finding out what large num
bers of solicitors whom he professes 
to represent think of the proposals. 
He believes that the issue is not 
whether lawyers of exceptional abili
ty presently at the Bar will prosper. It 
is whether they will continue to 
prosper under a framework which 
enables their services to be available 
to all solicitors for the benefit of the 
country as a whole or whether they 
are to be monopolized by the giant 
solicitors' firms in the city. 

Driven by Prime Ministerl 

Another correspondent to The 
Times believes tnat if the proposals 
in the Green Paper are implemented 
in full this will kill the Bar; "worse 
even than that it envisages govern
ment control through the lord 
Chancellor's Advisory Committee in 
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a sphere hitherto protected by the 
doctrine of the separation of pow
ers". The same correspondent con
tinues that: "One has the very strong 
impression that Lord MacKay has 
been driven into the untenable posi
tion by the Prime Minister and her 
acolytes. Courageous and full of 
achievement though she is, she has 
her blind spots. Her career at the Bar 
was very brief. It was too brief to give 
her a proper understanding of the 
vital national asset she is now intend
ing to tear apart. In the country's 
interest she should have the courage 
to acknowledge her mistake." 

German view 

Professor Francis Mann, a German 
lawyer who practises in England, re
gards Lord MacKay's proposals "as 
the greatest possible misfortune for 
the English system". 

Public interest 

Mr Ivan Lawrence, the chairman of 
the All Party Parliamentary Barristers 
Group and chairman of the Back 
Bench Conservative Legal Commit
tee, in an article in The Guardian 
under the heading "Break this Bar at 

your Peril" contends that at the end 
of the day the only question is 
whether the fusion of the two pro
fessions would be in the public inter
est. In his view, because fusion would 
not bring about a more competitive, 
cheaper, speedier, more available or 
better quality service, the public in
terest is far better served by main
taining the separated professions as 
the Benson Royal Commission and 
the Marre Committee recently ac
cepted. "Hopefully the Bar will get 
this message across to Parliament and 
the public before the Green Paper 
turns white." 

Historical 

Writers of a comprehensive article in 
the Observer suggest that "if the 
lord Chancellor's far-reaching pro
posals survive the expected on
slaught from those they most threat
en, the barrister-at-Iaw will be as 
much a part of history as the Proc
tors, Notaries and Scrivenors who 
had been substituted by solicitors by 
the mid-nineteenth century". 

Big Bang 

An unnamed High Court judge, ac

cording to the Observer, comment
ed that "it's going to be our Big Bang 
- the division of the profession into 
two branches will disappear over
night". 

Special conference 

Of so much public concern is the 
subject that The Times newspaper 
has arranged a special conference to 
be held at the National Theatre 
where barristers, solicitors and other 
professionals will be given a chance 
to question the Lord Chancellor on 
the proposals contained in the 
Green Paper and to discuss its pro
posals. 

Repercussions in RSA 

I am sure that lawyers in South Africa 
will watch the developments in the 
United Kingdom with keen interest 
since it is certain that, whatever is 
decided about the future of the Bar 
in England, this decision will have 
undoubted repercussions on the Bar 
in South Africa. • 

Nuwe Direkteur-generaal van Justisie 


Mnr Jasper Noeth is met ingang van 
1 Februarie 1989 as Direkteur-gene
raal van Justisie aangestel in die plek 
van mnr S S van der Merwe wat na 'n 
ander departement oorgeplaas is. 

Mnr Noeth was onder andere 
hoofnavorser van die Hoexter-kom
missie en ook nou betrokke by die 
Kommissie se aanbevelings. Hy is die 
voorsitter van die Implementerings
komitee vir die Daarstelling van 
Howe vir Klein Eise en word allerwee 
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beskou as die dryfkrag agter die stig
ting van hierdie howe. 

Meneer Noeth het die Dip luris en 
die Dip Legum sowel as die grade 
B luris en LLB verwerf en is as ~dvo
kaat toegelaat. Hy is getroud met 
Thekla Misselhorn en drie seuns en 
'n dogter is uit die huwelik gebore. 

Consultus wens mnr Noeth van 
hartegeluk met die aanstelling en 
wens hom sterkte toe met die taak 
wat voorle. 
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