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The articles on capital punishment 
which appeared in the first two is
sues of Consultus1 aroused consider
able interest. This is not surprising 
since the enforcement of the death 
penalty is a contentious issue not 
only in South Africa but throughout 
the world, and will probably remain 
so for many years. In fact, it is becom
ing more and more contentious as 
the human race becomes generally 
more advanced and the imposition 
of the death penalty becomes in
creasingly subject to question. 2 

Increase in the number of 
death sentences 

In South Africa interest in the topic 
gained new momentum as a result of 
recent events concerning the so
called "Sharpeville Six" and the re
prieve of certain policemen who had 
been sentenced to death for murder. 
Numerous questions were raised. 
The increasing number of people 
who are sentenced to death annually 
in South Africa is also being ques
tioned.3 The growth in the popula
tion is probably the main reason for 
this increase, and it can be argued 
that it is inevitable that a larger num
ber of people will be sentenced to 
death and that no legislative or gov
ernment action is called for. Howev
er, the fact remains that, because of 
the contentious nature of the death 
penalty throughout the world, South 
Africa ·is placed in an increasingly 
embarrassing position with the gov
ernment being called upon to pay 
serious attention to the matter. The 
alternative would simply be to make 
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no effort to restrain the growth in 
these sentences and to continue to 
create additional facilities for dealing 
with those who have been sen
tenced to death. But common sense 
requires that measures be consid
ered that would result in a more 
acceptable situation. 

Continued existence of 
capital punishment 

In the article Beskouings oor die 
Doodstraf,1 the writer stated that 
there can be no question of abolish
ing capital punishment at the present 
time. No section of the population 
would, in the writer's opinion, sup
port abolition and since the legislator 
must in a matter of this nature give 
expression to public opinion, the 
death penalty will have to remain in 
existence in the foreseeable future. 

Discretionary imposition of 
sentence 

The question which then arises is 
what can be done to at least alleviate 
the problem. The writer stands by 
the viewpoint expressed in the arti
cle mentioned, namely that the man
datory imposition of the death pen
alty in murder cases should be abol
ished and that it should be left en
tirely to the courts' discretion (as in 
other cases) to decide whether the 
death penafty or any other appropri
ate sentence should be imposed. 

Reduction in number of death 
sentences 

The question arises whether such a 
change will result in fewer people 
being sentenced to death than is the 
case at present. In the writer's opin
ion, this will be the result. In fact, the 
number of death sentences imposed 
annually ought to be significantly re
duced. Since such a viewpoint can 
be questioned, the writer will endea
vour to substantiate it briefly.4 

Basic premise 

Fundamental to such a change will be 
the shift in emphasis which will oc
cur. At present the emphasis falls on 
the obligation to impose the death 
penalty (unless extenuating circum
stances exist). In terms of the pro
posed approach the focus will shift 
to an absolutely unfettered discre
tion to impose any appropriate sen
tence (including the death penalty). 
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In consequence the basic premise of 
the courts will inevitably change. 
The present premise is that capital 
punishment is basically prescribed or 
mandatory, whereas under the ap
proach which has been prorosed 
there will be no question 0 pre
scription or compulsion. On the 
contrary, all that a court will have to 
take into account is that the death 
penalty is but one of several possible 
sentences which can be imposed. If 
the writer's viewpoint that the basic 
premise of the courts will change is 
correct (and he respectfully submits 
that it is) then necessarily and logical
ly fewer persons than at present will 
be sentenced to death. 

Intention of the legislator 

Should the proposed change be in
troduced, it will be deduced that it 
was the legislator's intention that the 
death penalty be imposed less fre
quently. At present a sentence other 
than the death sentence can be 
handed down only if extenuating cir
cumstances are found to be present. 
"Extenuating cirumstances" - ac
cording to decisions of the courts 
cover a comparatively narrow field; 
hence it follows that should this field 
be thrown completely open and the 
court be given an unfettered discre
tion, a sentence other than the death 
sentence will be imposed in a greater 
number of cases than at present. 

Accused's previous 
convictions 

An important difference resulting 
from the proposed approach con
cerns the question of the accused's 
previous convictions (or absence of 
such convictions) as reflected by the 
form SAP 69. Under the existing sys
tem the SAP 69 can be placed before 
the court only after a finding has 
been made with regard to extenua
ting circumstances. In other words, 
the SAP 69 cannot be produced im
mediately on conviction since it is 
not relevant for the purpose of de
termining extenuating circumstan
ces. It follows that if the court has 
found no extenuating circumstan
ces, the contents of the SAP 69, or 
evidence as to the accused's charac
ter or conduct prior to the murder, is 
of no consequence. Consequently, 
the death sentence must be imposed 
even though the court, after taking 
into consideration the SAP 69 or 
such other evidence, is of the opini
on that a sentence other than the 
de.ath penalty would be appropria

te. S 

In terms of the proposed system, 
the SAP 69 and any other evidence 
pertaining to the accused's character 
or conduct prior to the murder will 
immediately be admissible on con
viction and facts placed before the 
court in this way can result in impris
onment rather than the imposition 
of the death sentence. It is not diffi
cult to visualise cases where the ac
cused's unblemished past record can 
move a court not to impose the 
death sentence, even if his moral 
blameworthiness in respect of the 
murder is such that no extenuating 
circumstances can be found in terms 
of the present system. The writer is 
of the opinion that, seen also from 
this viewpoint, the proposed change 
will result in a reduction in the num
ber of death sentences imposed. 

Legal development hampered 

A fundamental objection to the pre
sent system is that it inhibits normal 
legal development where sentences 
for murder are concerned. The rea
son for this is that the courts are 
permitted little latitude for develop
ment as the sentence for murder (the 
death sentence) is not only prescri
bed but is basically mandatory. As a 
result there can be development 
only within the framework of the 
concept "extenuating circumstan
ces". All that the courts can do is to 
interpret, expand or adapt this con
cept. There is thus no continuing 
jurisprudential analysis of the grava
men which really merits attention, 
namely what punishment, in the light 
of prevailing opinion, is appropriate 
for murder in specific circumstances. 

Appeal Court's guidance 

With the introduction of the propo
sed approach, such an analysis will 
obviously occur and the necessary 
guidance will emanate from the Ap
pellate Division. The writer has little 
doubt that such guidance will even
tually result in the death sentence 
being imposed in exceptional cases 
only, and that the number of death 
sentences handed down will decrea
se considerably throughout the 
country. The existing provisions 
concerning the death penalty ema
nate from an era when it was custo
mary to attempt to prescribe to the 
courts what sentences should be im
posed. That era is now past. The 
relevant provisions can therefore be 
labelled as antiquated and should be 
removed from the statute books as 
soon as possible. 

Automatic right of appeal 

The proposal under discussion must 
be considered in conjunction with 
another proposal raised in the article 
mentioned above, namely that an 
automatic right of appeal to the Ap
pellate Division should be granted to 
those sentenced to death . (At pre
sent such a right is subject to leave 
being granted either by the trial 
court or by the Appellate Divi
sion.) 

Apart from the fact that such an 
automatic right of appeal will serve as 
an additional measure preventing 
executions from being carried out in 
error, it will ensure that death sen
tences imposed for murder will 
come before the Appellate Division 
fairly frequently. This will enable the 
Appeal Court to monitor the whole 
question of the assessment of sen
tence in murder cases on a contin
uing basis and, where necessary, to 
provide guidance. 

Effect of proposed 
amendments 

The writer has little doubt that, 
should the proposed amendments to 
the legislation be approved by Parlia
ment, the continued application of 
the death sentence in South Africa 
will ultimately be placed on a far 
sounder footing than is at present 
the case, and that much less criticism 
will be levelled against such senten
ces. Viewed generally, such amend
ments would be in the interests of 
the country and would moreover 
promote the sound administration of 
justice. It is to be hoped, therefore, 
that the necessary amendments will 
be introduced as soon as possible. 
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