
The role of Advocates: 

A New York perspective 


Michael Crofton practised as an attorney 
in partnership with Livingston, Doull & 
Winterton and Cox, Yeats & Partners of 
Durban from 1979 until 1984 and as an 
advocate at the Durban Bar from 1984 
until 1986. He is now an attorney, ad
mitted in New York, in the litigation 
department of Curtis, Mallet-Prevost, 
Colt & Mosle of New York City. 

South African and the United 
States systems corn pared 

There are no advocates, only attor
neys, in the legal system of the Unit
ed States, but in many other respects 
it is similar to South Africa's: it em
braces the adversarial system of jus
tice, and has strikingly similar rules of 
evidence, procedure, precedent and 
jurisprudence. Large areas of the 
substantive law differ only in detail or 
nomenclature. The United States 
might therefore be held up as a mod
el of what would await South Africa if 
the advocates' profession were abol
ished. We should warn the unwary, 
however, that some fundamental dif
ferences between the two systems 
make direct comparison a hazardous 
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exercise. That said, a comparison 
does show that American attorneys 
must go without some important 
benefits which South African attor
neys now take for granted because of 
the advocates' profession. 

Complexity of the United 
States system 

Aside from obvious differences such 
as the jury system, contingency fees, 
and the rule that each party pays its 
'own costs regardless of the result, 
other major differences stand out. 
The system in the United States is 
vastly larger than South Africa's in 
size and volume, and its size is 
matched by its complexity. The fed
eral constitution accommodates fifty 
independent systems of state law 
which, although broadly similar, dif
fer in detail from one another. Cases 
involving citizens of different states 
are increasingly common, and often 
commence with protracted pre-trial 
arguments about the application of 
one or another state's law to the case 
at hand. Sometimes the court will 
choose to apply the laws of different 
states to different issues within the 
same case! In a personal injury suit 
arising from a defective product, li
ability may be determined by the law 
of the state where the injury oc
curred, the measure of compensa
tory damages by the law of the state 
of-domicile of the injured party, and 
the question of punitive damages by 
the law of the state of the principal 
place of business of the product 
manufacturer. In federal courts, de-
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cisions from several different states 
are regularly cited as persuasive au
thority, though the forum court will 
be bound to apply the law of only 
one state to the issue being decided. 
This shotgun style of legal argument 
necessitates extensive legal research, 
which in turn is captured in detailed 
memoranda of law, briefs to the 
court, and finally, reasons for judg
ment. 

By South African standards, oral 
argument plays a limited role in 
American courts, and motions are 
often decided without the appear
ance of either party in court. Because 
lawyers are not exposed to in-court 
scrutiny from critical judges, and 
have easy access via computerised 
data banks to a vast and often incon

19 



sistent array of case law, they some
times advance patently unsound ar
guments, supported only by some 
obscure or obviously flawed prece
dent. Briefs to the court sometimes 
contain conclusory factual asser
tions, or personal attacks on the in
tegrity of the opposing party or at
torney! This brand of advocacy is 
initially shocking to a South African 
lawyer steeped in a tradition which 
values narrow and careful factual and 
legal reasoning. There is nothing 
worse for the career or comfort of a 
young South African advocate than a 
reputation with the judges for "argu
ing rubbish". This does not seem to 
concern some big-city American 
lawyers to the same degree, partly 
because they may never see that 
judge again! 

Structure of United States law 
firms 

Major law firms in large cities in the 
United States respond to the sea of 
precedent by gearing up to generate 
vast quantities of legal research, of
ten focused on minute factual dis
tinctions or legal nuances. These 
firms have a pyramid structure. At 
the base is a large group of junior 
lawyers - known as junior associates 
who spend most of their time re
searching case law and writing 
memos. 

Further up the pyramid are the 
more experienced attorneys - either 
senior associates or partners - who 
devise strategy, oversee research, 
cultivate clients and - in general 
work fewer hours the longer they 
practise, having themselves "paid 
their dues" in the seven or eight 
years of pyramid climbing which lead 
to partnership. The pyramid makes 
for litigation on the grand scale. 
Many major lawsuits appear to be 
litigated with attrition, not merely 
victory, in mind. Tremendous em
phasis is placed on pre-trial discov
ery and procedural skirmishing, and 
by South African standards the costs, 
are astronomical. 

Specialisation in the 
United States 

The complexity and size of the Unit
ed States legal system makes speciali
sation inevitable. Lawyers joining 
large firms are expected to specialise 
early in their careers, often to their 
chagrin. Those who join a firm's cor
porate department will probably not 
sign a court pleading in their entire 
careers, let alone appear in court. If a 

young attorney, fresh from law 
school, decides to become a litiga
tor, he or she is usually making a 
choice for life, similar to a South 
African lawyer's decision to become 
an advocate. Although American liti
gators specialise, they do not experi
ence the practice of law in the same 
way as South African advocates. A 
busy South African advocate typical
ly appears in several trials, numerous 
opposed motions and frequent oth
er court proceedings every year. He 
or she is regularly involved in the 
rigours of cross-examination, and 
performance in court is routinely ex
posed to scrutiny by well-prepared 
judges. The average litigator in a 
major United States law firm has no 
prospect of acquiring this level of 
court experience, and instead de
votes most of his or her time to pre
trial discovery, research, and the 
preparation of written motions. In
deed, some litigators manage to 
practise for years, and in a few rare 
examples are able to rise to promi
nence, without ever appearing in 
court. One such example surfaced 
recently in highly publicised litiga
tion between the National Football 
League and the now defunct U.S. 
Football League, which was a multi
billion dollar anti-trust suit fought 
out in the Federal Court for the 
Southern District of New York. De
spite the high stakes, enormous pub
licity, and extreme importance - to 
football fans - of the case, it turned 
out that one of the lead attorneys 
was - despite his prominence and 
advanced middle age - making his 
first ever trial appearance and it 
showed! 

Shortcomings of fused Bar 

Lack of courtroom exposure is prob
ably the most obvious shortcoming 
of life in a specialised litigation de
partment. While this is partly the 
result of American procedure, with 
its emphasis on the pre-trial deposi
tions of witnesses, discovery of doc
uments, and pre-trial motions (which 
is intended to promote settlement, 
but often forces settlement on the 
exhausted litigants), it is also caused 
by an inefficient referral system. In a 
divided bar system, attorneys know 
the pool of available advocates, and 
know which of them will best service 
the client's needs. 

Although this may be changing, 
American corporations tend to use 
one firm for all their needs. Disputes 
which arise in one department of the 
firm - such as corporate or real estate 
- will normally be referred to a litiga
tor within the same firm, rather than 

to a better qualified specialist out
side the firm. Some litigants must 
rely for their work on disputes aris
ing in the corporate or commercial 
departments of the same firm. This 
form of turf-protection is usually 
avoided where an independent ad
vocate, specialised in a particular 
field, is available. A related ineffi
ciency in the United States system is 
that junior associates "pay their 
dues" not by demonstrating talent in 
the court, but by methodical re
search, good writing skills, and pro
digious hours. The system does not 
necessarily reward even the most 
gifted courtroom lawyer. The result 
is that the few cases that do get to 
trial are often handled at partner 
level by a lawyer who may be skilled 
in other respects, but is lacking in 
courtroom experience and talent. 
Despite this, the lawyer will charge a 
premium fee because of his senior 
status within the firm. An advocates' 
profession, by contrast, has the ef
fect of concentrating high levels of 
trial experience in a small group of 
talented trial specialists, accessible to 
all firms, large or small. 

Experienced advocates 
shorten trials 

The inexperience of attorneys in 
court tractice probably makes the 
Unite States system more congest
ed and costly than it otherwise might 
be. In South Africa, experienced ad
vocates regularly argue motions and 
try cases before experienced judges. 
This streamlines court procedure, 
shortens trials, and in many cases 
eliminates the need for pre-trial mo
tion practice. The lightning speed 
with which a good South African 
judge can dispose of a well-prepared 
motion roll would astound most 
American lawyers. Motion practice 
in the United States is a battleground 
for entire armies of enthusiastic but 
inexperienced lawyers. They often 
produce lengthy and repetitive writ
ten briefs, which in turn breed long 
and sometimes confused judgments, 
usually ghost-written for the judge 
by academically brilliant but equally 
inexperienced judges' law-clerks, 
fresh from law school. Motions regu
larly deal with arcane nuances of 
discovery practice, or fine factual 
distinctions which make a mockery 
of sound legal principle, over issues 
which could better be resolved by a 
telephone call between experienced 
lawyers. While oral advocacy and 
personal contact between lawyers 
usually demand a firm grasp of legal 
principles and factual relevancy, 
written briefs seem, in the United 
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States, to allow and even encourage 
the opposite. 

Client control 

The existence of a separate advo
cates' profession has other practical 
advantages. Perhaps the most impor
tant of these is client control. A sep
arate Bar provides a specialised, ob
jective and substantially indepen
dent source of second opinion. Liti
gation in the United States is a 
national pastime. Lawyers are often 
treated as hired guns, paid to fight 
and win, not to question the client's 
belief in his or her own case. There is 
a tendency among large corpora
tions - and indeed among individual 
plaintiffs - to hand the case to the 
attorney with orders to make the 
most of it without unduly bothering 
the client. The perception is that 
lawyers, rather than facts or legal 
principles, win or lose cases. Lawyers 
therefore tend to be reluctant to 
give the client bad news for fear of 
upsetting the client's expectations, 
and disrupting the attorney-client 
relationship. In South Africa, many 
attorneys overcome the same prob
lem by suggesting to a difficult client 
that counsel's opinion be obtained 
before litigation begins. If, as a good 
attorney may already know, the cli
ent's case is a weak one, discouraging 
comments from an independent ad
vocate will sometimeS!ersuade the 
litigious client to hol back, or to 
seek another means of resolving the 
dispute. The bad news comes from 
the advocate, and the client will not 
be left thinking that his attorney has 
betrayed him, or is incompetent. 
The second opinion is valuable too, 
where the attorney himself has real 
doubts about an issue. In the United 
States it is highly unusual for an attor
ney in a firm which claims to provide 
"full-service", to seek a second opin
ion from outside the firm. 

Advocates in South Africa 
available to all attorneys' firms 

The advocates' profession makes 
specialised skills in particular areas of 
the law readily accessible to any at
torney, and any firm, large or small. 
In the United States, small firms usu
ally cannot provide a full range of 
specialised services to their c1ien.ts. 
They simply cannot afford to hire 
permanent specialist attorneys, as do 
many big firms. They are also reluc
tant to refer work to specialist attor
neys, because this might involve los
ing a large percentage of the poten-
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tial fee, or the loss of a regular client 
to a competitor. Even the smallest 
South African firm, by contrast, has at 
its disposal a pool of specialist legal 
talent, on demand, without incurring 
overheads, and without the fear of 
competition for its clients. Many 
highly talented attorneys in South 
Africa prefer, and are able, to prac
tise alone because of the indepen
dence which the presence of an ad
vocates' profession affords them. 

This is not so in the United States. 
A very high percentage of graduates 
from the leading law schools con
glomerate in specialised depart
ments of large firms. By contrast, the 
ranks of the small practitioners are 
largely filled by attorneys who, be
cause of unimpressive credentials in 
college, failed to gain admission to 
one of the major law schools and 
were therefore not interviewed, let 
alone hired, by the major firms. Ob
viously there are many fine attorneys 
in the United States who do practise 
alone or in small firms, especially in 
smaller cities and towns, and in the 
fields of criminal and public interest 
law. But there is no doubt that the 
American system leaves most of the 
complex commercial legal work to 
big-city, multifaceted law firms. This 
elitism is less prevalent in South 
Africa. Through the Bar, small firms 
can gain access to the same advice 
and expertise as can large firms, and 
for this reason can confidently take 
on even the most complex litigation. 

Higher costs under fused 
system 

We have touched on the question of 
costs. The fees charged by advocates 
in South Africa are often cited as the 
cause of high litigation costs. The 
American example indicates that liti
gation can be even more expe~sive 
in a system that operates entlr.ely 
without advocates. The cost of taking 
a case to trial in the United States 
would send shivers down the spine 
of any South African litigant, large or 
small. There are several reasons for 
this, some of which we have already 
mentioned. The inexperience of at
torneys in trial work can lead to 
unnecessary and futile struggles over 
issues which experienced advocates 
would dispose of at an early stage. 
Furthermore, the structure of Unit
ed States law firms inevitably means 
that three or four attorneys will work 
on any major case. All of them either 
attend court with the lead attorney 
during the trial, or are engaged full
time on trial-related research at the 
office. The end result is a manpower 
bill far in excess of the fees charged 

by even the most heavy-handed sen
ior advocate . Another cost-saving 
feature of having an advocates' pro
fession is collegiality of the Bar, 
which encourages regular communi
cation between opponents. Al
though clients may find this aspect of 
the profession puzzling, they benefit 
in the long run because of the quick, 
informal way in which potential 
problems and disputes can be dis
posed of. 

Conclusion 

The United States system is the 
world's foremost example of a fused 
legal profession. We do not suggest 
that a divided profession would be 
feasible in the United States. History 
and tradition would probably never 
allow it. However, if the issue is 
whether an existing advocates' pro
fession should be disbanded, the 
American example brings to mind 
several good reasons why the propo
nents of a unified profession should 
think again. 

• 

Advocate L Nowosenetz (photo) of the 
Pretoria Bar was awarded the 1988 Juta 
Prize for first time contributions to Con
sultus for his article liThe Bar, the com
munityand public law". ((1988) 1(1) Con
sultus 20) 

21 

http:c1ien.ts

