
An Endangered Species 


Origins of QC title 
\ 

In the Republic of South Africa there 
are left only seven practising QC's 
the rest are SC's. What are the origins 
of this title? What is its significance? 
According to my source references 
the Dictionary of English Law by Earl 
Jowitt (formerly lora Chancellor of 
England) and a note in 23 SALJ (1906) 
at p 304 et seq - the title, from its 
genesis in its original form, goes back 
more than 600 years and appears to 
have developed in two stages - in the 
first stage the holders of the equiv
alent rank were known as "Serjeants
at-law", and it was only later during 
the reign of Queen Elizabeth I that 
the title "Queen's Counsel" emerged 
for the first time. 

Serjeants-at-Law 

Earl Jowitt puts it this way at p 1615: 

"Serjeants-at-Law, or of the coif (ser
vientes ad legem) otherwise Serjeants 
Counter, the highest degree in the 
common law, as doctors in the civil 
law; but, a doctor of law was superior 
to a Serjeant, for the very name of a 
doctor is magisterial, but that of a ser
jeant only ministerial (Spelman). 

Serjeants-at-Law were made by the 
sovereign's writ, addressed to such as 
were called, commanding them to 
take upon them that degree by a cer
tain day. (Fortescue, c.50; 3 Cro. 1; 
Dyer, 72; 2 Co. Inst. 213). 

Serjeants-at-Law were barristers of 
superior degree, to which they were 
called by writ under the Great Seal. 
They formed an Inn called Serjeants' 
Inn. Formerly they were supposed to 
serve the Crown (hence their name, 
Serjeants or Servientes ad legem) but 
in more modern times the degree was 
conferred on eminent counsel as a 
distinction, without reference to their 
services to the Crown. Serjeants had 
precedence over junior barristers; but 
only Serjeants with patents of prece
dence took precedence of Queen's 
Counsel ... When a Serjeant was ap
pointed, it was customary for him to 
appear in the Court of Common Pleas 
and to go through the form of opening 
a real action by reading the count 
therein; this was called "counting". It 
was also customary for him to present 
gold rings, bearing a motto, to the 
other Serjeants, to all the high officials 
and nobility present at the installment 
feast and to the judges and others; this 
was called "giving rings". 
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The degree of Queen's Counsel 
gradually supplanted that of serjeant 
and the abolition by the Judicature 
Act, 1873, Section 8, of the Rule re
quiring every judge of the superior 
courts of common law to be a serjeant, 
made the extinction of the order of 
serjeants merely a question of time. 
Since 1868 no person except a judge 
designate had taken the degree, 
which, however, was never formally 
abolished. 

For some period at some date before 
1497, the serjeants held as an Inn, 
certain premises opposite the Church 
of St .. Andrew in Holborn (Williams, 
Early Holborn). These premises were 
subsequently known as Scrope's Inn. 
They were, in 1497, the property of 
Lord Scrope. 

From 1443 to 1758 the serjeants 
held, as an Inn, the buildings in Fleet 
Street which are still known as Ser
jeants' Inn . When the last renewal of 
the Fleet Street lease expired in 1758, 
the serjeants who had lived in that Inn 
migrated to the other serjeants in 
Chancery Lane. The Chancery Lane 
Inn (known as Old Serjeants' Inn) was 
held from 1416 upon a series of leases 
renewed from time to time, until in 
1854 the freehold was acquired from 
the Bishop of Ely. Old Serjeants' Inn 
was sold in 1877, and the proceeds 
amounting to £57,000 were divided 
amongst the serjeants. The site is now 
occupied by numbers 5,6 and 7 Chan
cery Lane. 

Lord Lindley, who became a ser
·eant in 1875 and died in 1921, was the
Iast survivor of the Order of the Coif. 
That was the collective title of the 
serjeants." 

Queen's Counsel 

So much for the serjeants. Turning 
now to the Queen's Counsel, the 
note in the South African Law Jour
nal, states at p 305: 

"The title (Queen's Counsel) in its 
modern sense, begins with the 17th 
Century. Previously, certain serjeants
at-law were appointed as counsel of 
the Sovereign. Besides legally advising 
the Crown, they acted as the Sover
eign's advocates and occupied much 
the same position as that now held by 
the Attorney-General. The father of 
the modern King's Counsel was the 
famous Baron Verulam, then Sir Fran
cis Bacon, who induced Queen Eliza
beth to appoint him "Queen's Coun
sel Extraordinary". At the time he was 
neither a serjeant-at-law nor a law 
officer. Subsequently on the acces
sion to the throne of James I, he 
succeeded in obtaining from that 
monarch letters patent appointing 
him to a similar position. By the terms 
of the appointment he was made one 
of the King's Counsel "learned in the 
law", held office during good behav
iour and received a fee of £40 a year 
"payable half yearly at Michaelmas 
and at Easter." In an edition of Bacon's 
Essays printed in 1612, his office is 
described in the title of the book as 
"King's Solliciter-Generall". The sec
ond holder was Francis North, who 
obtained his patent from Charles 11 in 
1668. like Sir Francis Bacon, he was 
only an "utter" barrister without any 
legal position as ser jeant or law offi
cer. After North's appointment, near
Iya century elapsed before the dignity 
was conferred on a member of the 
Bar. In 1775 there were 14 King's 
Counsel and until the middle of the 
19th century the numbers vary from 
20 to 40. Then the roll began to fill and 
in 1882 mustered about 200. Now 
(apparently 1906) the number has fur
ther increased. In 1831 when Lord 
Grer's ministry was in power, the an
nua fee of £40 first granted to Sir 
Francis Bacon and since received by 
every King's Counsel, was discontin
ued and thereby ended a curious 
anomaly. Before 1831, if a barrister 
sitting as a member of parliament, 
accepted the appointment of King's 
Counsel, he had to vacate his seat as a 
recipient of a salary from the govern
ment [rather reminiscent of the re
cent elected member of parliament 
for Standerton]. To overcome this dif
ficulty a patent of precedence was 
occasionally substituted for the letters 
patent. This means the holder of pat
ent of precedence secured his posi
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tion in court without forfeiting his 
seat in parliament; in addition a paten
tee could be retained in cases against 
the Crown without obtaining a special 
licence. Upon the abolition of the 
yearly fee such a course became no 
longer necessary. In court a King's 
Counsel ranked below a serjeant-at
law, although unlike the now obsolete 
serjeant, he had no position in soci
ety." 

H Snitcher QC 

Earl Jowitt defined Queen's Coun
sel at p 1460 in the foflowing terms: 

"Queen's Counsel, barristers who 
have obtained the appointment of 
counsel to the Crown by reason, as 
old writers put it, of their learning and 
talent. They wear silk gowns, sit within 
the Bar, and take precedence in court 
over utter barristers, that is to say, the 
ordinary barristers, who sit outside 
the Bar. They have no active duties to 
the Crown to perform, but they could 
not formerly be employed in any call 
against the Crown (e.g. in defending a 
prisoner) without special licence. 
Now, however, by a general dispensa
tion granted in 1920 they can appear 
against the Crown without such li
cence. There used to be also Queen's 
Counsel in the County Palatine of 
Lancashire (Judicature Act, 1873, Sec
tion 78) who took precedence of oth
er barristers in the Palatine courts. All 
Queen's Counsel at the death of 
Queen Victoria became King's Coun
sel, and all King's Counsel at the death 
of George VI, became Queen's Coun
sel without any new appointment." 

At p 305 of the note i.n the South 
African Law Journal it is said: 

"In England a King's Counsel is 
sworn in the presence of the Lord 
Chancellor, in whose hands the ap
pointment rractically rests. The oath 
which is 0 considerable quaintness 
and antiquity, is administered by the 
Clerk of the Crown. The title when 
granted to colonial barristers, is con
ferred by the Lord Chancellor on the 

representation made by the Governor 
of the colony through the Secretary of 
State. The object of the appointment 
of King's Counsel, though the form 
has differed from time to time, has 
always been to give the holder prece
dence. Under the terms of the grant 
he is first "constituted, ordained and 
appointed one of our counsel learned 
in the law", and then given "place, 
precedence and pre-audience' next 
after the last appointed King's Coun
sel in the courts." 

It is interesting to note that the 
letters patent of Queen's Counsel in 
modern times read in substantially 
similar terms. 

Title unknown in Roman or 
Dutch law 

The title of Queen's Counsel or 
King's Counsel is, of course, un
known in Roman law and was entire
ly unknown in Dutch law. Wessels, 
in his History of the Roman-Dutch 
Law, at pp 193 and 194, writes a 
fascinating account of the distinction 
in Dutch law and practice, between 
the advocate and the counsel - at p 
194 he says: 

"the former was a pleader who ad
dressed the court (narrator or con
teur); the latter were persons skilled in 
legal matters who gave their advice, 
but who did not address the court. 

The Taelman alone addressed a 
court and the other counsel (called 
Raed) were only required to advise 
their client. The advocate who ad
dressed the court and the other advis
ers who sat by him were called Tael
man and Raed (conteurs et conseil). A 
similar practice prevailed in France, 
and to this is probably due the fact 
that with us, as in England, only one 
counsel can address the court on 
fact ." 

o P de Villiers QC 

It is thus obvious that the title of 
Queen 's Counsel was introduced 
into South Africa from the traditions 
and practices obtaining in England. 

The note in the Law Journal points 
out at p 304: 

"The appointment of King's Coun
sel, or 'taking silk' as it is commonly 
called, is a distinction which is rarely 

DJ Shaw QC 

conferred on any bar those who have 
had a successful career at the Bar." 

Privileges of se 
Apart from becoming entitled to 
wear a silk robe in a pattern com
pletely different from that worn by a 
junior or, as he is known in England, 
an "utter barrister", and a silk waist
coat, the Silk en joys other privileges, 
three of which are set out in his 
letters patent, where he is given 
lip lace, precedence and pre-audi
ence next after the last appointee in 
the courts". I can still recall several 
judges in the Motion Court in the 
WlD observing this tradition and 
saying to a junior, who was actually 
on his feet "Just a moment Mr. .. . ; 
Mr. So-and-So has just taken his seat 
and he has a prior right to audience". 
The junior would immediately sit 
down and the judge would turn to 
the Silk and say "Mr. So-and-so, 
what are you here for?" The Silk 
would tell the judge what he was 
there for, but, with equal gracious
ness would add "My matter can wait 
until my learned friend has conclud
ed his argument" - the right Qf pre
audience does not mean that it had 
to be or that it would be unfailingly 
always exercised. It is refreshing to 
be able to record that the tradition 
lives on and the precedence granted 
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have a Queen in South Africa, there 
can never again, for so long as South 
Africa remains a Republic, be an ap
pointment of another Queen's 
Counsel. That seems to make the 
existing Queen's Counsel an endan
gered species. I have, however, 
searched in vain all the annexures to 
which Section 97 of the Nature Con
servation Ordinance refers and have 
regrettably not found either the 
names of the individual Queen's 
Counsel mentioned above or the 
Queen's Counsel as a species. It 
would seem, therefore, that the at
tention of the Minister should be 
directed to the fact that here is an
other form of an endangered and 
rare species which possibly should 
have been, or should still be, in the 
future added to the existing lists, and 
should receive the protection of
fered by the relevant legislation in 
that respect. _ 

to the Silk is, to this very day, ob
served not only in the courts but also 
in Chambers, in the Common Room, 
in personal contacts, and even in the 
parking basements. 

Remainin9 QC'S in 
South Africa 

The seven remaining QC's in South 
Africa are, in the Transvaal Issy Mai
sels, Willy Oshry, Rex Welsh and 
myself; in the Cape Dawid de Villiers 
(Lang Dawid) and Harry Snitcher, and 
in Natal Douglas Shaw. 

According to section 97(1) of the 
Nature Conservation Ordinance 
12 of 1983 (Transvaal): 

"Every species of fauna and flora 
referred to in 
(a) 	Annexure I and any readily re

cognisable derivative thereof; 
(b) Annexure 11, 

to the Convention on International 
Trade in Endangered Species of Wild 
Fauna and Flora, as amended up to 6 
June 1981, shall be an endangered 
species or a rare species of fauna and 
flora respectively. 

2 After the commencement of this 
ordinance the Minister shall publish 
forthwith in the Provincial Gazette a 
list of the endangered species and 
rare species of fauna and flora con
templated in sub-section (1). 

3 Where annexure I or 11 to the con
vention referred to in sub-section I is 
amended in accordance with the pro
visions of the convention the adminis
trator shall amend the list contemplat
ed in sub-section (2) or substitute 
therefor a list in which the amend
ments have been effected." 

Endangered species 

As it is obvious that as we no longer 

I OBJECT ..,... 
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Objection: The cry of a lawyer who sees the truth 
about to creep into the courtroom. 
(White's Law Dictionary). 
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