
Contempt of Courtl 

In some Parliamentary and academic 
circles certain Bills to amend legisla
tive provisions which our courts have. 
had occasion to scrutinise, are 
pounced upon as yet further evidence 
going to show how the Government, 
inter alia, 

(a) undermines the authority of the 
courts; 

(b) treats their decisions 
flagrant contempt; 

with 

(c) disregards the judicial process; 

(d) disregards legal principle; 

(e) lacks respect for the integrity and 
independence of the courts; and 

(f) is unwillling to tolerate interfe
rence with its plans, even from an 
independent judiciary. 

In fact, it seems to be suggested thut 
the brazenness of the Government 
even to contemplate such amending 
legislation amounts to contempt of 
court. 

The present torrent of criticism was 
unleashed by the Alteration of Bound
aries of Self-Governing Territories Bill 
(B76-89 (GA)). As readers are no doubt 
aware, in December 1987 a proclama
tion was published purporting to incor
porate the township of Botshabelo into 
QwaQwa. In August 1988 that procla
mation was declared invalid by the 
Orange Free State Provincial Division 
of the Supreme Court after a close 
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scrutiny of the relevant legal provi
sions. (See Lefuo v Staatspresident en 
/n ander, 1989 (3) SA 924 - Ed .) At the 
time of writing, an appeal by the State 
was pending. The Bill mentioned seeks, 
among others, to reformulate the em
powering provision in terms of which 
the executive purported to act when 
the proclamation was issued. 

That the Government intends to 
overcome the result produced by the 
Court's decision is obvious. But are the 
base motives and contemptuous atti 
tude ascribed to the Government 
towards the courts justified? Are they 
the only reasonable inferences to be 
drawn from the publication of the Bill? 
To restore some perspective it might be 
helpful to turn to some constitutional 
basics. 

To carry out some of its policies the 
executive requires statutory authority. 
Such authority is obtained with the 
sanction of the supreme legislature and 
expressed in statutory enactments. But 
no matter how carefully drafted, such 
enactments are, and will remain, im
perfect legislative instruments, as the 
vast literature on the interpretation of 
statutes will readily prove. That it is the 
function of the courts to interpret the 
legislative provisions adopted by the 
legislature and to state authoritative
ly what they mean, has never been dis
puted, least of all by the Government. 
However, the authoritative exposition 
by a court of law as to the meaning of 
an enactment does not miraculously 
convert that enactment into some im
mutable and sacrosanct law binding 
the Government and all others in per
petuum. The function of a court is jus' 
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mination of triability until the prosecution 
has made its case, see the discussion in Sny
man op cit 139-42. 

27 	 In S v M 1989 (3) SA 887 (W) the magistrate 
ordered the detention of the accused after 
a plea of not guilty and before evidence had 
been led. The Attorney-General sought to 
withdraw the charge (so that the accused 
could be civilly committed). The Supreme 
Court held that this was the proper procedure 
and set aside the magistrate's order. 

28 	 At present, the only safeguard against such 
an eventuality is that the Attorney-General 
can, in terms of s 6 of the Criminal Procedure 
Act, 1977 withdraw the charge, in which event 
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an order under s 77 is not obligatory: 5 v Van 
As 1989 (3) SA 881 (W). 

29 	 See Henning op cit at 135: 
'Tydens 'n onlangse meningspeiling het 66% 
van die kurators ad litem [ie the attorneys
general] aangedui dat die duur van aanhou
ding direk eweredig tot die erns van die klag 
moet wees. By die meeste van die Presidents
pasiente word egter nie eers bevind dat hulle 
die handeling uitgevoer het waarvan hulle 
aangekla was nie. Daar kan dus nie sprake 
wees van so ' n koppeling tussen aanklag en 
tydperk van aanhouding nie.' 

30 	 Rv Holliday 1924 AD 250 at 256. Cf Kruger 
op cit 179-80. 
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dicere not jus facere . Just as a crafts
man who has fashioned a tool to be 
used for a specific task is entitled to 
reshape that tool should it prove inade
quate, so the Government finding that 
a law initiated by it does not provide 
it with the powers intended when it was 
enacted, will be acting perfectly within 
its competence to attempt to have that 
law amended. 

The arguments to the effect that 
through the Bill under discussion the 
Government undermines the authority 
of the courts, treats their decisions with 
flagrant contempt, etc, can only pro
ceed from the erroneous assumption 
that the Government is somehow act
ing wrongfully to initiate amendments 
to an Act once a court has handed 
down a decision based on an interpre
tation of that Act which impedes the 
carrying out of Government policy. 
Only such a train of thought can give 
rise to the contention that the courts 
are being 'overruled' by such Govern
ment action. It is difficult, if not 
impossible, having regard to the rules 
of logic, to justify any of the accusa
tions in paragraphs (a) to (f) above. The 
allegation, for example, that the Bill 
goes to show that the Government is 
unwilling to tolerate interference with 
its plans even from an independent 
judiciary, speaks of a misconception of 
the respective roles of the courts and 
the Government. 

The attempt to have its legislative 
power reframed is indicative of the 
Government's acceptance of the cor
rectness of the Court's decision, not of 
a contemptuous disregard or rejection 
thereof . • 

31 	 EM Burchell & PMA Hunt South African 
Criminal Law & Procedure Vol I 2ed (1983) 
280. 

32 	 Anomalously the onus, in the case of non
pathological 'ontoerekeningsvatbaarheid ', is 
where it should be, on the prosecution; see 
S v Campher supra at 958-9. 

33 	 This, it should be said, is the view and the 
pol icy of the Department of National Health 
and Population: see Henning op cit at 134-5; 
Snyman op cit 163-4. 

34 	 Such a provision exists in the English law: Sny
man op cit 140. • 
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