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Ten years have elapsed since the publica
tion of the second edition of this work 
which was generally well received at the 
time. The main criticism voiced against the 
previous edition was that the authors erred 
on the side of parsimony inasmuch as in
sufficient cases were included to make the 
law of contract come alive through the 
medium of cases: Cf McLennan, 1979 SAL) 
520. Although the classification of chapters 
adopted in the second edition has been re
tained to a large extent, the new edition is 
far more comprehensive and bears the 
stamp of a formidable duo of authors. 

In order to compete effectively with a 
work of the stature of Contract & Mer
cantile Law by Kahn & others (reviewed in 
(1988) 1 (2) Consultus 55), the authors have 
.revised the selection of cases to a signifi
cant degree and have ·expanded the ex
planatory notes and references to 
academic writings. For example, whereas 
the vexed topic of cession in securitatem 
debiti was barely mentioned in the second 
edition, it is now the subject of detailed and 
incisive treatment. (Cf pp 691 to 702 in 
which extracts from National Bank of South 
Africa v Cohen's Trustee 1911 AD 235, 
Holzman v Knight's Engineering & Precision 
Works (Pty) Ltd 1979 (2) SA 784 (W) and 
Marais v Ruskin N 01985 (4) SA 695 (A) ap
pear together with a discussion of the im
pact of Leyds v Noordwestelike Koope
ratiewe Landboumaatskappy Beperk 19852) 
SA 769 (A) and Bank of Lisbon and SA Ltd 
v The Master 1987 (1) SA 276 (A). I may men
tion in passing that the impact of the above 
decisions remains controversial.) While Har
ker, 1986 SAL) 22 at 208 and Harms & 
Hugo, Amler's Precedents of Pleadings, 3rd 
ed 1988 p 54 describe the current state of 
the law to be that the cedent has no en
forceable right against the debtor while the 
cession in securitatem debiti is still opera
tive, Clark & Van Heerden, 1987 SAL) 238 
at 239 appear to favour the view that the 
personal right to exact performance from 
the debtor remains vested in the cedent. 
The correct position seems to be that the 

secured by means of the cession has been 
paid. When the secured debt is paid, the 
cedent automatically regains the right to 
sue his debor (see Scott, 1987 THRHR 175 
at 181, 185-186). 

The authors of the third edition have also 
not hesitated to replace cases contained in 
the second edition with other more illustra
tive cases which had been available to the 
authors of the second edition . As far as im
plied and tacit terms are concerned, for ex
ample, the second edition contained only 
one extract from Barnabas Pie in v Saul 
Jacobson 1928 AD 25 which creates the im
pression that the impl ication of a term is 
based on the actual intention of the con
tracting parties. The new edition contains 
extracts from Alfred McAlpine & Son (Pty) 
Ltd v Transvaal Provincial Administration 
1974 (3) SA 506 (A), Techni-Pak Sales (Pty) 
Ltd v Hall 1968 (3) SA 231 (W), Stocks & 
Stocks (Pty) Limited v T J Daly & Sons (Pty) 
Ltd 1979 (3) SA 754 (A) and Minister van 
Landbou-tegniese Dienste v Scholtz 1971 (3) 
SA 188 (A). From the extracts and notes it 
becomes clear that the possibility of bas
ing a tacit term on a fictional intention 
which the parties did not in fact have at the 
moment of contracting, subverts the dis
tinction between impl ied and tacit terms 
drawn in McAlpine's case. What is particu
larly gratifying is the fact that the authors 
emphasise the power of the courts to recog
nise and develop new types of naturalia of 
particular kinds of contracts in accordance 
with the dictates of legal policy. (Compare 
the discussion at 424 of the third edition 
with the discussion in 1988 Tydskrif vir die 
Suid-Afrikaanse Reg 161 at 166 - 169.) 

A small point of criticism is that the authors 
at 419, relying on Creenfield Engineering 
Works (Pty) Ltd v N.K.R. Construction (Pty) 
Ltd 1978 (4) SA 901 (N), create the impres
sion that it is trite law that the business ef
ficacy test imports the standard of the 
reasonable man. A consideration of inter 
alia the following authorities will show that 
this is far from trite: Pan American Airways 
v S A Fire Accident & Insurance Co 1965 
(3) SA 150 (A) 175 F; Cape Town Municipal

B; Wedge Transport v Cape Divisional 
Council 1981 (4) SA 515 (A) 535 H; Union 
National South British Insurance 
Padayachee 1985 (1) SA 551 (A) 560 (D). 

The authors have included references to 
and extracts from English cases, though not 
to the same extent as the authors of Con
tract & Mercantile Law, supra . A notable 
inclusion is White & Carter (Councils) Ltd 
v McCregor 1962 (AC) 413 . This case is 
authority for the proposition that an inno
cent contracting party is not bound to ac
cept the repudiation of the other party and 
to be satisfied with a claim for damages (in 
which case the innocent party would have 
a duty to mitigate his damages). In prin
ciple, the innocent party is entitled to ig
nore the repudiation and insist on specific 
performance even though the conse
quences of this choice would be oppressive 
as far as the party in breach is concerned. 
Although there are South African decisions 
to the contrary (eg South African Harness 
Works v South African Publishers Ltd 1915 
CPD 43) the English decision is entirely 
compatible with the denial by the South 
African Appellate Division that the courts 
generally have the authority to refuse to en
force harsh bargains : Arprint v Cerber 
Coldschmidt Croup 1983 (1) SA 254 (A) 263 
A; Bank of Lisbon and SA Ltd v D'Ornelas 
1988 (3) SA 580 (A) 610C. 

One aspect of the work which practition
ers might find disconcerting is that the 
authors frequently pose questions without 
providing the answers . Although this tech
nique may stimulate the reader, it is more 
likely to appeal to students and academ
ics than to practitioners who may prefer 
more concrete guidance to the grey areas 
of the law of contract. 

I have no hesitation in recommending this 
new edition to all practitioners, including 
those who already have a copy of Prof 
Kahn's work referred to above. The authors' 
approach to the various topics is original 
and refreshing and may well provide the ba
sis for those elusive devastating points of 
which idealistic practitioners dream. 
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