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Introduction 
I hope to show that there is something 
so loony about the law that relegates 
mentally-ill citizens accused of com
mitting crimes to prisons or mental 
hospitals, there to be detained, as it is 
said, 'pending the signification of the 
decision of the State President', that 
the law ought to be reformed. 

The essential provisions of the law, 
contained in ss 77 and 78 of the Crimi
nal Procedure Act, 1977 are that a per
son charged with a crime should not 
stand trial if he is presently mentally 
ill, and should not be held responsible 
for his act if, at the time he commit
ted it, he was mentally il1.1 

The looniness lies not in these orga
nising principles but rather in their ap
plication. The law proceeds on an 
assumption that 'insane' persons are so 
different to other citizens that it is 
necessary, proper and permissible to 
withhold from them the benefits and 
protection of fundamental procedural 
and substantive rights afforded to 
other persons arraigned in the criminal 
courts of the land. I will argue that 
these deficiencies in the law are such 
as to call for reform in the appropriate 
respects . 

The Criminal Procedure Act, 1977 pro
vides that a court may order that a per
son charged with a crime be subjected 
to a psychiatric examination to deter
mine whether he has the mental abili-
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ty to stand trial and, if so, whether by 
reason of mental illness or defect, he 
is not criminally responsible for his 
criminal act. 

However, when these seemingly sen
sible and innocuous provisions of the 
law are implemented they are prone to 

prove to be a minefield for the men
tally ill. 

The verdict of not guilty: what happens 
after acquittal 

Section 78 of the Criminal Procedure 
Act, 1977 provides that a court may 
order that a person charged with a 
crime be subjected to a psychiatric ex
amination to determine whether, by 
reason of mental illness or defect, he 
is not criminally responsible for his 
criminal act. 2 If it is found that he is 
not responsible, the statute specifies 
that the court 'shall find the accused 
not guilty ... and direct that the ac
cused be detained in a mental hospi
tal or prison pending the signification 
of the decision of the State 
President'.3 

Consider the effect of these provisions 
of the statute upon R T McBride. Un
der the influence of mental illness he 
had killed his wife. Between the time 
of the crime and his trial he received 
treatment for his illness and regained 
his mental health. He was able to re
establish an ordinary life and to as
sume employment in a responsible and 
demanding position . At his subsequent 
trial, the evidence established that he 
was 'insane' at the time he killed his 
wife. In the result and notwithstanding 
Mc Bride's present and patent sanity, 
and notwithstanding the fact that he 
had been found to be 'not guilty', the 
court ordered that he be detained in a 
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prison or mental institution.4 

Thus we have the curious contradiction 
that a sane person is detained in a men
tal institution (or a prison) because he 
committed a crime for which, in law, 
he is not responsible and has accord
ingly been found ' not guilty'.s 

The order of detention is made be
cause the law allows the court no other 
alternative:6 the provisions of s 78 are 
peremptory and allow no other option 
than that the acquitted person be 
designated a State President's detainee 
(colloquially referred to as an SPO). 

The acquitted person cannot rely upon 
the finding that he is not guilty to avoid 
incarceration. This is because the ver
dict ' not guilty' is not really an aquit
tal! If the bemused SPO should ask 
how this can be, it will be explained 
that the statute allows him, in terms of 
s 78 (8) (a), to appeal against the find
ing of not guilty! Since an appeal lies 
only against a conviction, it must fol
low that the acquittal against which he 
is allowed to appeal is really a con
viction. 

Does this mean then that he has been 
found 'guilty' ? Not really. When, as was 
the case at one time, the verdict was 
'guilty but insane',l the accused was 
not allowed to appeal against that ver
dict because it was held8 he had actu
ally been acquitted! 

If the verdict is neither a conviction nor 
an acquittal, what is it? 

The usual explanation is that it is a sort 
of procedural equivalent to a civil or
der for the commitment to an institu
tion of a mentally ill person . Its 
rationale, it is said, is the humanitari
an and therapeutic aim of securing for 
the subject appropriate treatment for 
his illness. 

It is quite true that the order can oper
ate to achieve this objective. It is 
equally clear that this is not the sole 
and true reason for the special verdict. 
If it were, then the statute should not 
compel the detention of those, such as 
Mc Bride, who are not mentally ill at 
the time that the verdict of not guilty 
is reached. (Lest it be thought that in 
any event, few might share McBride's 
fate, it should be borne in mind that, 
as a general rule, a person who is men
tally ill is not likely to stand trial at all . 
It follows thus that persons who do 
stand trial and as a result are declared 

to be SPO's under s 78 are at least suffi
ciently mentally healthy to be able to 
understand legal proceedings and 
make a defence. As it is, it is a matter 
of fact that many of the persons who 
are detained under s 78 are not in need 
of psychiatric care or attention .9) 

Rather more frank is the alternate ex
planation of the special verdict, that 
the purpose of the detention order is 
to protect the public from mentally ill 
persons who are liable to commit 
crimes of violence. 

While we should respect the prudent 
caution inherent in this attitude, the 
reasoning is nevertheless of dubious 
validity. This is realised if one considers 
the situation in relation to the sane 
murderer or rapist. This offender serves 
a term of imprisonment fixed by the 
court and then is released, however 
definite and categoric the prognosis 
might be that he will again commit an 
act of violence. No considerations of 
the public safety are invoked now to 
continue his incarceration. The para
mount interest is rather the constitu
tional right of the offender to his 
freedom. 

The conclusion is obvious: the special 
verdict rests upon a foundation of fear 
and suspicion of those who have 
suffered from a mental illness. Its 
postulate seems to be that the mental
ly ill are so infinitely more dangerous 
and bad than ordinary criminals that 
even the right to personal freedom 
should be denied to them. While it may 
well be true that that is indeed the po
sition in some instances, McBride's 
case shows that it is not true in all 
cases . 

Somewhat more cynical is the explana
tion that the purpose of the detention 
order is to deter spurious resort to the 
defence of insanity. 

Certainly the detention order involves 
severe consequences for the detainee. 
Besides dooming a detainee to the ob
viously distressing fate of being a sane 
person compelled to spend a substan
tial period of time10 in an institution 
for the criminally insane, the detention 
order subjects the detainee to a fate 
not visited upon sane offenders - in
definite detention. 

When and whether the period of deten
tion of an SPO would terminate is a 
matter that falls to be governed by the 
provisions of s 29 of the Mental Health 

Act, 1973. In terms of the section, dis
charge of SPO's convicted of crimes of 
murder, culpable homicide or involv
ing serious violence requires a recom
mendation to the State President, by a 
judge in chambers acting on the recom
mendation of the attorney-general , 
based on a report of the superintendent 
of the institution where the person is 
detained.11 (A less complicated proce
dure is followed in the case of deten
tions arising from crimes not involving 
violence.12) 

In its application the special procedure 
for dealing with detainees who comit
ted acts of violence has the effect that 
an SPO who has committed such a 
crime will not be considered for dis
charge if it is thought that there is a risk 
that he might again commit an act of 
violence. It happens that an SPO will 
be adjudged by the psychiatric staff of 
an institution to be in good mental 
health and discharge is recommended . 
The law officers however tend to be 
reluctant to recommend release unless 
they can be assured that the detainee 
is not likely again to commit an act of 
violence.13 This attitude is of course 
proper and responsible . I n the nature 
of things however it is not always poss
ible for psychiatrists to give the sort of 
categoric assurance that the legal 
officers require. The result is that the 
detainee is not given the benefit of the 
doubt and discharge is not recom
mended. The fate of the SPO is thus 
that of an indefinite detention becom
ing in effect permanent and life-long. 
Again we may contrast this with the 
case of the sane offender. He is of right 
entitled to release from imprisonment 
however categoric is the prediction 
that he will commit acts of violence in 
the future; the SPO remains in deten
tion albeit he has been certified to be 
restored to mental health and fit to be 
discharged from the psychiatric insti
tution . 

To compound the SPO's difficulties in 
this connection, he is, because he is an 
SPO, denied the basic constitutional 
privilege of habeas corpus . The courts 
have construed the provisions of s 78 
of the Criminal Procedure Act as 
peremptorily denying the detainee any 
right to have the state of his mental 
health or the reasons for his continued 
detention taken on review.14 (That is, 
unless he is a certified dangerous psy
chopath who has been transferred to 
a maximum security hospital or pri
son;1 S thus the more dangerous (and 
the less likely to be released) the 
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offender the greater his access to the 
courts !16) 

Perhaps the most accurate explanation 
for the special verdict is that it reflects 
the legislature's belief that society 
m ight be outraged if a person who has 
committed a serious crime were simply 
to be allowed to go free. The detention 
order mollifies this outrage by treating 
the SPD as a criminal while paying lip 
service to the law's notion that those 
lacking in criminal capacity are not li
able to punishment. 

Lest it might be thought that this is an 
overstatement, we should reflect on 
the survey carried out in this country 
that has revealed that in the substan
tial majority of cases the attorneys
general do not consider it appropriate 
to recommend that the SPD be 
released until the period of detention 
undergone is roughly approximate to 
the period of imprisonment that would 
have been imposed for the crime of 
which the detainee has been found not 
guiltyY 

Against this method of dealing with 
those who are found not guilty by rea
son of the fact that mental illness has 
deprived them of criminal capacity 
(toerekeningsvatbaarheid) we should 
place the case of one such as Patrick 
Charles Arnold. Like McBride Arnold 
murdered his wife. His plea of a lack 
of capacity rested upon the extreme 
emotional stress and provocation he 
had experienced. He was found to have 
lacked capacity at the time of the kill
ing and acquitted 18 Because he had 
not pleaded mental illness he was not 
liable to be declared an SPD and was 
thus able to leave the court a free 

19man . Compare the case of Arnold 
with that of Mc Bride: both suffered 
from a condition that deprived them of 
the capacity to distinguish right from 
wrong; the only difference between the 
two men was that, at the time they 
killed, McBride suffered from a patho
logieal mental condition and Arnold 
from a non-pathological condition. 
Both conditions serve to excuse from 
responsibility.20 Neither man at the 
time of his trial suffered from the con
dition. Yet the law condemns Mc Bride 
to be detained indefinitely, while Ar
noId is allowed to go free. 

Triability: detention without trial 

A mentally ill person charged with a 
crime will not stand trial if he suffers 
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from a mental illness that makes him 
not capable of understanding judicial 
proceedings so as to make a proper 
defence. The decision whether an ac
cused is fit to stand trial is made after 
psychiatric examination ordered by the 
court in terms of the provisions of s 77 
(6) of the Criminal Procedure Act, 1977. 

If it is decided that the accused is in
competent the court is peremptorily 
obliged21 to order that he be detained 
in a mental hospital or prison 'pending 
the signification of the decision of the 
State President'.22 

The result is thus that the citizen faces 
incarceration for an indeterminate 
period .23 Not, as in the sort of case 
discussed above, because he has been 
found to have committed a crime for 
which he cannot be held responsible, 
but merely because he has been sus
pected of committing a crime and is in
capable of instructing his counsel as to 
how to defend him. 

The rationale for the detention order 
in this case seems to be the assumption 
that a person who is so mentally ill or 
defective that he lacks the intellect to 
be able to instruct a lawyer ought to 
be detained in an institution or pri
son .24 The Act affords the accused the 
right to appeal against the finding.25 
To say the least, it seems cynical to 
proffer as a safeguard to one who has 
already been found, on expert psy
chiatric evidence, to be not capable of 
understanding legal procedures, a 
procedure that postulates that the ac
cused should appreciate the legal con
cept of an appeal and possess the 
understanding involved in instructing 
his counsel to proceed with an appeal. 

In any event, while it will very often be 
the case that a person who lacks the 
intellectual ability to be able properly 
to instruct his counsel should be com
mitted to an institution, that this will 
always be the case is simply not so. 
There can be no question that there 
can be persons suffering from a men
tal illness or defect who are not a 
danger to themselves or others and not 
in need of continuous treatment in an 
institution. That such a person should 
be ordered to be detained in terms of 
s 77 is thus a consequence only of the 
fact that he has been charged with a 
crime. 

Section 77 does not specify the stage 
of proceedings at which the detention 

order may be made. This fact may, as 
professor Snyman points out, serious
ly prejudice the accused . This is be
cause the order may issue before the 
accused has pleaded or been put on his 
defence.26 Thus, in principle at least, 
the detention order can be made even 
though there is no evidence that the ac
cused is the person who committed the 
crime charged or that he is guilty as 
chargedY It is thus not only possible 
that a person who is legally innocent 
may be sent to the institution or prison, 
but it is quite possible that a person 
who dit not even commit the act 
charged may suffer this fate. 28 

The result is that the citizen has 
suffered an arbitrary form of imprison
ment. Not only this, but because he is 
mentally ill he has been denied the 
minimum basic procedural rights the 
criminal justice system affords accused 
persons. The justification for this is, it 
seems, simply that the citizen is men
tally ill. 

But even worse: not only is he to be de
tained, but it is possible that he would 
be detained for a period of time cal
culated as the probable sentence for 
the crime that it has not been proved 
that he committed!29 

Insanity: the insane defence 

The spectre of indefinite detention 
makes it insane for an accused to plead 
insanity to a criminal charge. Tactical
ly it is better for an accused who is not 
presently mentally ill but who commit
ted a crime while 'insane' not to seek 
a verdict of 'not guilty by reason of 
mental illness' but rather to plead non
pathological lack of 'toerekeningsvat
baarheid' a la Arnold and hope for a 
complete acquittal. If that option is not 
open it is even preferable to plead 
guilty and settle for a definite period 
of imprisonment (which, in any event, 
could be expected to be reduced by au
tomatic remission of portion of the 
sentence). 

Yet even this tactical option is not free
ly available to the offender who has 
suffered from a mental illness. The 
Criminal Procedure Act, 1977 allows 
the cou rt mero motu to refer the ac
cused for examination in terms of s 78 
whether or not the accused raises the 
issue. Indeed, even the accused's op
ponent - the prosecutor - is entitled 
to raise the matter of sanity even in the 
face of objection and the expressed 
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3owish not to rely upon the defence. 
Forced thus into relying upon a 
defence he prefers not to invoke, the 
accused is then denied even the great 
procedural protection of the presump
tion of innocence. For our law con
tinues to apply the anomalous and 
indefensible presumption that the ac
cused is sane,31 and thus must bear 
the onus of proving insanity.32 

Reform 

The defence to criminal liability based 
upon the mental illness of the offender 
has at its heart a paradox. This is that 
the very reason for excusing him from 
liability seems the most powerful rea
son for keeping him in confinement. 
Yet while it is undeniable that many 
mentally ill offenders are dangerous 
and must be confined, it does not fol 
low, and it is not true to say, that men
tally ill offenders, as a group, are more 

. dangerous and represent a greater 
threat to society than other types of 
offenders. Yet such is the hidden 
premise of our law, based in a 
centuries-old, deep-seated societal fear 
for the mentally ill . Modern advances 
in medicine and pscychiatry have dra
matically changed the potential for 
successfully treating and curing men
tal illness. It is. my submission that the 
procedures of the criminal justice sys
tem are due for a refurbishment that 
will clean off the grime of medieval 
hostil ity of the mentally ill and recast 
in a way that treats the mentally ill 
with the same procedural and substan-
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tive justice as is extended to other 
types of offenders against the law. 

It is not appropriate here to specify in 
exact detail what ought to be done. In 
broad terms, the agenda of reform 
should, I submit, include the following 
items: 

1 Defendants who are found to be 
not responsible by reason of mental ill 
ness, upon acquittal, should be ordered 
to undergo psychiatric examination to 
determine their present mental condi
tion. The examination should be con
ducted as a civil enquiry in terms of the 
Mental Health Act to determine 
whether or not the defendant ought to 
be committed to an institution. If com
mitment is appropriate then the 
defendant ought to be admitted to an 
institution in terms of the relevant pro
visions of the Mental Health Act. If the 
examination reveals that the defendant 
is not suffering from a mental illness, 
he ought to be discharged and allowed 
to go free in the same way as other ac
cused who have established lack of 
responsibility by reason of lack of ca
pacity. 

2 Defendants who are detained in 
an institution should be released if and 
when they are restored to full mental 
health . Their detention should under 
no circumstances be treated as a sur
rogate punishment. 33 

3 Persons so detained should be af
forded all procedural and civil rights. 
In this context this would include not 

12 See s 29 (4A) 

13 Cf Snyman op cit at 164 

14 	 See Kahn v Commissioner for Mental Hygiene 
1956 (3) SA 307 (T); jurgens v Prokureur
generaal, Transvaal 1978 (1) SA 556 (T). See 
also Snyman op cit 166-7. 

15 	 See Snyman of cit 166. 

16 	 See SA Strauss Doctor, Patient and the Law 
(1980) 227-8. 

17 	 See PH Henning op cit at 135. 

18 	 5 v Arnold 1985 (3) SA 256 (C). 

19 	 5 v Arnold supra . Cf 5 v Stellmacher 1983 (2) 
SA 181 (SWA); 5 v Campher 1987 (1) SA 940 
(A); 5 v Laubscher 1988 (1) SA 163 (A). 

20 	 5 v Laubscher supra at 167-8. 

21 	 5 v Skeyi 1981 (4) SA 191 (E). Cf Snyman op 
cit 147-8. 

22 	 Sec 77 (6) (a). 

23 	 The Act does provide that should the de
tainee regain his mental health he 'may at any 
time thereafter' be brought to trial; s 77 (7). 
The language of the sub-section does not 
make it clear whether this must happen or 

on ly such basic rights as habeas cor
pus, but also the rights under the Men
tal Health Act to treatment, 
assessment and discharge that are al
lowed to c ivil committees. 

4 Provision sholJld be made in the 
law that, in appropriate cases, the 
question whether an accused is fit to 
stand trial should be held over until the 
conclusion of the case for the prose
cution, so that the court shollld be ap
praised whether there is a prima facie 
case for the accused to answer.34 

5 Persons who are found to be not 
fit to stand trial should not be automat
ically subjected to an order of deten
tion. Since inability to instruct counsel 
is not and should not be treated as a 
measure of the individual's danger to 
the public, the enquiry conducted in 
terms of s 77 should require the psy
chiatric experts to recommend whether 
the defendant ought be committed to 
an institution or not. The criterion em
ployed in making this recommendation 
should be that employed in relation to 
civil commitment under the Mental 
Health Act. 

6 Persons detained as State Presi
dent's detainees should have the right 
of access to the Supreme Court for 
review of the grounds of their con
tinued detention. 

7 The presumption of sanity should 
be abolished and the onus of proving 
a person not to be sane shou Id rest on 
the prosecution. 

whether it is a matter to be left to the discre
tion of the Attorney-General. 

24 	 See the reasons given by Smalberger J in 5 
v Skeyi supra at 193 F-G for upholding the 
order of detention in these circumstances : 

, .. . it may be a matter of legal expedien
cy that someone: 
(a) 	who has been indicted on a serious 

charge by a responsible official such 
as the Attorney-General ... 

(b) 	against whom there is probably a pri
ma facie case; and 

(c) 	who has been found to be incapable 
of standing trial due to mental illness 
or defect, 

should not be allowed to go free until fur
ther detained in a mental institution and 
expertly assessed over a period of time.' 

25 	 Sec 77 (8) (iii). 

26 	 On the matter of postponement of the deter-
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Contempt of Courtl 

In some Parliamentary and academic 
circles certain Bills to amend legisla
tive provisions which our courts have, 
had occasion to scrutinise, are 
pounced upon as yet further evidence 
going to show how the Government, 
inter alia, 

(a) undermines the authority of the 
courts; 

(b) treats their decisions 
flagrant contempt; 

with 

(c) disregards the judicial process; 

(d) disregards legal principle; 

(e) lacks respect for the integrity and 
independence of the courts; and 

(f) is unwillling to tolerate interfe
rence with its plans, even from an 
independent judiciary. 

I n fact, it seems to be suggested thut 
the brazenness of the Government 
even to contemplate such amending 
legislation amounts to contempt of 
court. 

The present torrent of criticism was 
unleashed by the Alteration of Bound
aries of Self-Governing Territories Bill 
(B76-89 (GA)). As readers are no doubt 
aware, in December 1987 a proclama
tion was published purporting to incor
porate the township of Botshabelo into 
QwaQwa, In August 1988 that procla
mation was declared invalid by the 
Orange Free State Provincial Division 
of the Supreme Court after a close 
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scrutiny of the relevant legal provi
sions. (See Lefuo v Staatspresident en 
/n ander, 1989 (3) SA 924 - Ed,) At the 
time of writing, an appeal by the State 
was pending. The Bill mentioned seeks, 
among others, to reformulate the em
powering provision in terms of which 
the executive purported to act when 
the proclamation was issued. 

That the Government intends to 
overcome the result produced by the 
Court's decision is obvious, But are the 
base motives and contemptuous atti 
tude ascribed to the Government 
towards the courts justified? Are they 
the only reasonable inferences to be 
drawn from the publication of the Bill? 
To restore some perspective it might be 
helpful to turn to some constitutional 
basics, 

To carry out some of its policies the 
executive requires statutory authority, 
Such authority is obtained with the 
sanction of the supreme legislature and 
expressed in statutory enactments, But 
no matter how carefully drafted, such 
enactments are, and will remain, im
perfect legislative instruments, as the 
vast literature on the interpretation of 
statutes will readily prove, That it is the 
function of the courts to interpret the 
legislative provisions adopted by the 
legislature and to state authoritative
ly what they mean, has never been dis
puted, least of all by the Government. 
However, the authoritative exposition 
by a court of law as to the meaning of 
an enactment does not miraculously 
convert that enactment into some im
mutable and sacrosanct law binding 
the Government and all others in per
petuum. The function of a court is jus' 

The Case of the State President's Detainees 
Continued from page 120 

,mination of triability until the prosecution 
has made its case, see the discussion in Sny
man op cit 139-42. 

27 	 In S v M 1989 (3) SA 887 (W) the magistrate 
ordered the detention of the accused after 
a plea of not guilty and before evidence had 
been led. The Attorney-General sought to 
withdraw the charge (so that the accused 
could be civilly committed). The Supreme 
Court held that this was the proper procedure 
and set aside the magistrate's order. 

28 	 At present, the only safeguard against such 
an eventuality is that the Attorney-General 
can, in terms of s 6 of the Criminal Procedure 
Act, 1977 withdraw the charge, in which event 
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an order under s 77 is not obligatory: S v Van 
As 1989 (3) SA 881 (W). 

29 	 See Henning op cit at 135: 
'Tydens 'n onlangse meningspeiling het 66% 
van die kurators ad litem [ie the attorneys
general] aangedui dat die duur van aanhou
ding direk eweredig tot die erns van die klag 
moet wees. By die meeste van die Presidents
pasiente word egter nie eers bevind dat hulle 
die handeling uitgevoer het waarvan hulle 
aangekla was nie. Daar kan dus nie sprake 
wees van so ' n koppeling tussen aanklag en 
tydperk van aanhouding nie.' 

30 	 R v Holliday 1924 AD 250 at 256. Cf Kruger 
op cit 179-80. 
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dicere not jus fa cere. Just as a crafts
man who has fashioned a tool to be 
used for a specific task is entitled to 
reshape that tool should it prove inade
quate, so the Government finding that 
a law initiated by it does not provide 
it with the powers intended when it was 
enacted, will be acting perfectly within 
its competence to attempt to have that 
law amended. 

The arguments to the effect that 
through the Bill under discussion the 
Government undermines the authority 
of the courts, treats their decisions with 
flagrant contempt, etc, can only pro
ceed from the erroneous assumption 
that the Government is somehow act
ing wrongfully to initiate amendments 
to an Act once a court has handed 
down a decision based on an interpre
tation of that Act which impedes the 
carrying out of Government policy. 
Only such a train of thought can give 
rise to the contention that the courts 
are being 'overruled' by such Govern
ment action . It is difficult, if not 
impossible, having regard to the rules 
of logic, to justify any of the accusa
tions in paragraphs (a) to (f) above. The 
allegation, for example, that the Bill 
goes to show that the Government is 
unwilling to tolerate interference with 
its plans even from an independent 
judiciary, speaks of a misconception of 
the respective roles of the courts and 
the Government. 

The attempt to have its legislative 
power reframed is indicative of the 
Government's acceptance of the cor
rectness of the Court's decision, not of 
a contemptuous disregard or rejection 
thereof. • 

31 	 EM Burchell & PMA Hunt South African 
Criminal Law & Procedure Vol I 2ed (1983) 
280. 

32 	 Anomalously the onus, in the case of non
pathological 'ontoerekeningsvatbaarheid ', is 
where it should be, on the prosecution; see 
S v Campher supra at 958-9. 

33 	 This, it should be said , is the view and the 
policy of the Department of National Health 
and Population : see Henning op cit at 134-5; 
Snyman op cit 163-4. 

34 	 Such a provision exists in the English law: Sny
man op cit 140. • 
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