
Counsel's fees: The Bar's reaction 


The following memorandum by the General Council of the Bar 
concerning the proposals of Coetzee AJ in respect of counsel's 
fees is published for the information of interested persons and 
bodies: 

1.1 	 After careful consideration of the proposals con
tained in the memorandum of Coetzee AJ, dated 12 
June 1988, in his capacity as chairman of the Costs 
Committee of the Rules Board, the General Council 
of the Bar of South Africa (GCB) responds as follows 
to the issues raised therein. The views expressed here
under represent the unanimous opinion of the con
stituent bars of the GCB as to the best manner of 
ensuring that reasonable fees are charged and for 
dealing with complaints made in respect of coun
sel's fees. 

1.2 	 In summary it is the view of the GCB that the 
answer to the questions raised in the memorandum 
lies in the adoption of the following principles: 

(a) 	 That the professions adopt a rule of practice 
requiring the attorney and counsel to discuss 
at the earliest possible stage, for communica
tion to the cl ient, the fee to be charged by 
counsel, with a view to agreeing to a fee, or 
if it is not practicable to do so, to settling the 
basis upon which counsel's services will be 
charged . 

(b) 	 That the existing complaint procedures be ex
panded to enable a client who is dissatisfied 
with counsel's fee to appeal from any decision 
taken by the particular bar's complaints 
tribunal to a newly created appellate body. 

It is the view of the GCB that the above steps con
stitute a comprehensive solution to any problems 
which may exist and render it unnecessary to discuss 
in detail all the proposals adverted to in the 
memorandum. 

2 	 Before dealing with the proposals of the GCB for improv
ing the existing machinery for processing fee complaints, 
it is necessary to refer to some general aspects of the 
problem. 

2.1 	 Firstly, while accepting that the bar fulfils an import
ant public service role, its members, no less than 
those of other professions, operate in a free market 
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economy in which deregulation and privatisation are 
considered desirable in order to optimise efficien
cy, quality of service and range of choice. It should 
therefore be open to practising advocates to charge 
a market-related fee, provided that it is not so ex
cessive as to amount to exploitation of the client. 
In this regard, a wide variation in fee structures is 
to be anticipated, depending upon the seniority of 
counsel, his experience in the class of work involved, 
the division in which he practises, the degree of 
difficulty of the task to be performed and numer
ous other factors which may influence the quantum 
of the fee . In the nature of things, complete uniform
ity in fee structure is unattainable. 

There must obviously be procedures, however, for 
lay cl ients or briefing attorneys to object to the 
amount of the fee charged by. counsel in the absence 
of prior agreement and for disciplining offending 
counsel in appropriate cases where their fees are 
found to be excessive or exploitive. Such procedures 
do in fact at present exist and are only occasionally 
resorted to, for excessive fees have been the excep
tion rather than the rule . 

2.2 	 Secondly, whilst there may be a perception in some 
quarters that there is a pressing problem pertaining 
to complaints in respect of counsel's fees, this is un
founded . The fact is that there have been very few 
such complaints lodged with bar councils of the con
stituent bars in recent times. The schedule reflects 
the low number of complaints received in the past 
three years by each of these bars relating to allegedly 
excessive fees charged by counsel. (The schedule 
shows that during the period 1986-1988 the number 
of complaints received by the various Bars were: Jo
hannesburg 17; Pretoria 9; Durban 7; Bloemfontein 
3; Kimberley 1; Grahamstown 3; Cape Town 8; Trans
kei 0; Bophuthatswana 0; Namibia 0 - E) It will be 
observed that the number of complaints is in
finitesimal when compared with the many thousands 
of matters counsel throughout the country must have 
handled during the period in question. 

2.3 	 Thirdly, the bar as an independent institution has 
played and will continue to play a very important 
role in the structure of our society, in which peace
ful and orderly dispute resolution is a very high pri: 
ority. Any machinery designed to deal with fee 
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complaints must take account of that independence 
and the right of the profession to regulate its own 
affairs and to discipline its own members for un
professional conduct. It is submitted that outside 
controls are inconsistent with such independence 
and will not lightly be imposed. 

3 	 The GCB is in favour of the following procedures in rela
tion to the fixing and marking of counsel's fees and the 
processing of fee complaints: 

3.1 	 It is highly desirable that there should be prior agree
ment between the instructing attorney and counsel 
in respect of counsel's proposed fees in every mat
ter. The bar has long sought to prevail upon attor
neys to discuss and negotiate fees with counsel on 
behalf of the client, wherever possible. Rule 7.1.2 
of the Uniform Rules of Professional Ethics already 
provides that: 

'Where counsel is in doubt as to the reason
ableness of the fee he proposes to charge 
and/or in unusual circumstances it is desira
ble that an agreement in regard to the fee 
should be arrived at between counsel and his 
instructing attorney before counsel marks his 
brief. No agreement between counsel and at
torney shall justify an excessive fee.' 

The GCB has resolved to extend this rule, in consul
tation with the attorneys' profession, to impose a 
positive duty on both counsel and attorney at the 
earliest opportunity to discuss fees and reach agree
ment in relation thereto, wherever possible. This 
would serve to eliminate fee disputes. Even in cases 
where it is difficult to anticipate the full scope and 
extent of the services to be rendered by counsel, 
thereby precluding prior agreement as to the fee it
self, there is no reason why the basis of the fee 
should not be the subject of discussion and agree
ment between attorney and counsel. The GCB 
favours the adoption of a rule by the bar and the 
attorneys to require prior discussion and, where poss
ible, agreement regarding fees, as indicated above. 
The exact terms of this rule will have to be deter
mined after consultation with the representatives of 
the attorneys' profession. Once this has taken place, 
it is proposed to incorporate such a rule into the Uni
form Rules of Professional Ethics at the forthcom
ing annual general meeting of the GCB in July 1989, 

If this practice were to be generally adopted and 
become the norm, there is no doubt that it would 
curtail, if not eliminate entirely, disputes concern
ing fees. While it is still conceivable that a client may 
be dissatisfied with a fee agreed between attorney 
and counsel, a responsible attorney must be expect
ed to elicit the consent of his client before agreeing 
to a fee, if the attorney has any reason to doubt that 
his client may find it unacceptable. Accordingly, 
complaints would be even more rare than they are 
at present. 

3.2 	 Where counsel's fee is the subject of agreement, then 
as pointed out in Coetzee AJ's memor~ndum, there 
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is no problerJ1. Insofar as, under the present system, 
the winner iry a civil law su it is unable to recover on 
taxation1tfe full amount of counsel's fees and must 
himself bear the shortfall , this will often be the result 
of the client's or the attorney's election to employ 
the most experienced or senior counsel available. It 
is in principle not inherently unfair for the client to 
bear this additional cost of his election to litigate 
more extravagantly than is necessary. If, however, 
prior agreement were to be the rule, such cases 
would in any event not present a pr.oblem . 

3.3 	 Certain bars have already instituted a system of 'fee 
parameters' or guidelines which are furnished to the 
attorneys and taxing masters from time to time to 
serve as a basis for the prevailing fee structures in 
different classes of work, both as regards senior and 
junior counsel. These guidelines are based on the 
range of fees which counsel of senior and junior sta
tus may be expected to charge currently, in the or
dinary course, in relation to the particular class of 
work indicated. Such parameters are revised from 
time to time and are intended purely as guidelines 
for practitioners and the taxing master. They do not 
fix a fee as such. Fxperience has shown, however, 
that general fee parameters, while they do have 
some use, do not provide an answer to any problems 
which may arise in relation to fees . Indeed, they 
suffer from the same disadvantages which attach to 
any tariff . 

3.4 	 The GCB is totally opposed to a fixed tariff of fees 
for counsel. A fixed tariff is not appropriate, because 
of the multiplicity of factors which may affect the 
reasonableness of a particular fee . It is simply not 
possible to categorise the work done by counsel and 
then to determine a fixed fee to which counsel is to 
be bound in all circumstances. The tariff fee would 
become the standard fee, though counsel might 
otherwise have charged less for a particular service. 
It is also not d~sirable, nor practicable, to have com
plete uniformity in the various divisions and regions 
of the country, given differences in the nature of the 
work done, the varying expertise of counsel and in 
the cost and fee structures which prevail. A system 
which provides for discussion or agreement on fees, 
provides the necessary flexibility, while at the same 
time furnishing a safeguard against arbitrary fees. 
The GCB is convinced that the adoption of a fixed 
tariff would be a retrograde step and one wholly out 
of keeping with the free market economy principle 
and the interests of the public, as well as the profes
sion . There is no reason in principle why a ceiling 
should be placed upon the fees, or for that matter 
the earnings, of counsel, provided that there is no 
overreaching of the client and that the appropriate 
machinery exists to remedy this if it occurs. It must 
be borne in mind that advocates are single practi
tioners whose workloads and responsibilities are par
ticularly heavy, and whose only source of income 
is from rendering services in person. Adequate finan
cial incentives are therefore essential to maintain a 
strong and independent ba'r. Nor ·should it be poss-
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ible for counsel to earn more, by reason of the exist
ence of a fixed tariff fee, than he would otherwise 
normally earn for the same service. 

3.5 The GCB accepts the principle that a client or at
torney who is dissatisfied with counsel's fee, should 
be in a position to challenge it. At present, effective 
machinery exists at all constituent bars to deal with 
fee complaints. At a number of bars such complaints 
are dealt with by a committee consisting of the bar 
council or a sub-committee thereof, the attorneys' 
profession also being represented on such commit
tee. Certain bars have a fee ombudsman who initially 
mediates in fee disputes and is often able to resolve 
fee complaints between the parties without the need 
to resort to a fu rther inqu i ry . 

The GCB is of the opinion that it is desirable that 
fee complaints should ill the first instance continue 
to be addressed to the bar concerned . If not resolved 
with the assistance of the fee ombudsman, they 
should be dealt with by a panel consisting of 
representatives of the bar council concerned and of 
the attorneys' profession . Experience has shown that 
such persons, no less than the leaders of other profes
sions, may be trusted to perform the task of dealing 
with professional complaints with the requisite im
partiality and responsibility to the public . Such per
sons are also pre-eminently best qualified to 
determine fee disputes, because they understand the 
nature of the work involved and have wide ex
perience of the fees usually charged in similar mat
ters. Moreover, given the small number of 
complaints which have been experienced in recent 
times, there does not appear to be the need for a 
drastic overhaul of the existing machinery. 

However, the GCB proposes to create an appel
late body consisting of two senior advocates nomi
nated by the GCB and an attorney nominated by the 
Association of Law Societies . 

Experience suggests that such appeals will be few 
and far between, but the GCB believes that the avail

ability of this appellate procedure would provide an 
additional safeguard to a complainant and serve the 
public interest. 

3.6 	 As a corollary of the aforegoing, the GCB is com
pletely opposed to the suggestion that the task of 
determining counsel 's fees in the event of a fee dis
pute be entrusted to the taxing master. Not only is 
the principle wrong, for the reasons already men
tioned above, but the suggestion is, with respect, 
wholly impractical. The mere availability of this 
procedure would encourage recourse to taxation . 
Counsel are dependent on regular payment of their 
fees and cannot wait until the final determination 
of litigious matters, when taxation usually takes 
place. Furthermore, the taxing master cannot be ex
pected to tax counsel's fees at interim stages every 
time there is a d ispute - this would often require 
a costly and time-consum ing inquiry into the minu
tiae of the case. It is likely that a substantial addi
tional burden would be imposed on the office of the 
Registrar whose resources are already strained. This 
proposal would also make counsel a party to the tax
ing dispute and therefore entitled to be heard. Em
broiling counsel in this way would be manifestly 
undesirable. 

4 	 To give effect to the proposals made herein, the GCB will 
prepare for adoption at its next annual general meeting 
in July 1989 the appropriate amendments to its Constitu
tion and Uniform Rules . In due course these amendments 
will be made available to the Rules Board. 

5 	 The GCB respectfully requests that no decision be taken 
by the Rules Board which affects the Bar without the CCB 
being advised of any such proposal and being given an op
portunity of being heard in regard thereto. 

NOTE: The memorandum was originally prepared by Mil
ton Seligson SC and Cys Hofmeyr Se, both of the Cape Bar. 

ADDENDUM 


(1) 	 Creation of Appellate Body 

At the annual general meeting of the GCB held in 
July 1989 the Constitution of the GCB was amended 
so as to confer on the Council of the GCB the power 
to hear and decide appeals from constituent or as
sociate Bars in connetion with a complaint by a 
client or attorney relating to a member's fee. The 
Constitution was also amended to provide that these 
appeals shall be heard by a committee consisting 
of

(a) 	 Two senior counsel (which may include 

(b) 	 an attorney appointed by the President of 
the Association of Law Societies . 

(2) 	 Rule of practice with regard to agreement on fees 

Pursuant to a resolution taken at the said annual 
general meeting, the GCB has formulated certain 
amendments to Rule 7.1 of the Uniform Rules of 
Professional Ethics which are being circulated 
amongst the constituent and associate Bars. When 
finalised the amendments will be presented to the 
Association of Law Societies for consideration and 

the chairman (of the GCB)) appointed by discussion at the forthcoming meeting between its 
the chairman (of the GCB) or, in his ab

representatives and the representatives of the Bar. 
sence, the vice-chairman (of the GCB); 
and • 
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