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The promulgation of Act 88 of 1989 
and of the regulations in terms of sec
tion 12 thereof and the publication of 
the proclamation relating to a new 
scale of judges' salaries signalled both 
the successful conclusion of a long 
period of dialogue between the 
Minister of Justice and the Chief Justice 
and various Judges-President and the 
ushering in of a completely new dispen
sation for the South African bench. 

New dispensation 
Apart from a substantial increase in sa
lary (a long overdue move) the key fea
ture of the new dispensation is the 
introduction and implementation of 
the 'Once a Judge, always a Judge' 
principle. 

In essence it means this: Up to now 
a judge upon reaching the age of 70 re
tired on pension, the quantum where
of depended on whether or not he had 
completed 15 years' service. If he had, 
he received a pension equivalent to his 
salary on retirement and if his service 
was less, the pension was proportion
ately less, with a minimum of 40% sa
lary on retirement. A judge could not 
receive a greater pension than the 
equivalent of his full salary at date of 
retirement. A judge could also retire at 
65, providing he had completed 15 
years' service, on a pension amounting 
to 80% of his salary at that date. He 
could also of course retire at any age 
between 65 and 70, there being added 
to his 80% an additional 4% for every 
year of service after the age of 65. 

One of the great disadvantages of 
this order of things was that in the 
economic climate prevalent during the 
past ten years or so, the real value of 
the pension eroded at an alarmingly 
rapid rate, an erosion not alleviated to 
any significant extent by small percen
tage increases from time to time in civil 
pensions. 

Under the new dispensation the 
'Once a Judge, always a Judge' princi
ple means in practice that a judge, 
once appointed, receives a judge's sa
lary for the rest of his life,ie one which 
is adjusted (upwards hopefully) from 
time to time. 

Forms of service 
This does not mean that a judge is 
compelled to work fulltime for the rest 
of his life. A distinction is drawn be-
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tween 'active service' and 'service'. Ac others being optional. No chief justice, 
tive service is the fulltime service a judge of appeal, judge-president or 
judge performs on the bench till he deputy judge-president can be com
reaches 70. He is then relieved from pelled to serve in a capacity lower than 
'active service' and then elects that which he occupied on being 
whether he wishes to render 'service' relieved of active service. He may of 
after that age, until the age of 75 . course at his own option choose to do 
Should he so elect, he performs three so. There is a proviso that in order to 
months' 'service' a year until the latter be relieved of active service at age 70, 
age is reached for which service he is a judge must have completed 10 years' 
remunerated additionally at what for service. If he has not, he carries on in 
the sake of convenience I may term the a fulltime capacity until he completes 
'going rate', ie the salary attached to the 10 years' service. 
his post. Should a judge on reaching 70 feel 

This service can take various forms, he has had enough, he may advise the 
for example bench service in the RSA, Minister that he is not available for 
bench service in one of the TBVC coun service and he then draws 90% of a 
tries, service on commissions and any judge's salary until his demise (or 
other duty the Minister requests him to proportionate amount, depending on 
perform. Only the first of these various whether or not he has completed 15 
forms . of service is obligatory, the years' service). 

CONSULTUS, OKTOBER 1989 92 



Retirement at age 65 
The previously existing right to retire 
at age 65 (or before 70) has been re
tained in a form which is in con
sonance with the principle of 'Once a 
Judge, always a Judge'. Upon reaching 
65 (provided he has completed 15 
years' service) the judge can ask to be 
rei ieved of active service and he there
after receives 80% of a judge's salary 
for the rest of his life (ie 80% of a ris
ing salary as opposed to a pension). For 
each year he delays the decision be
yond age 65 he receives an additional 
2%. 

Provision has been made to meet the 
case of the judge who on reaching 70 
(or 65) has the requisite number of 
years of service to his credit (at least 
15) and who wants to seek fresh fields 
to conquer, for example in the business 
or political world or as a freelance ar
bitrator. He can ask to be 'relieved of 
his office', in which case he in effect 
retires at the salary he is receiving at 
the date of such election since this sa
lary is thereafter not subject to any fu
ture adjustment to judges' salaries, and 
he loses the title of 'judge'. 

Gratuities 
At present, up to the enactment of the 
new Act, the position with regard to 
judges' gratuities was as follows: A 
judge became entitled upon retirement 
to a gratuity based upon a formula cal
culated as follows: The number of 
years of service (but not exceeding 20) 
divided by 15 multiplied by twice the 
salary attaching to each post occupied 
by the judge during his service on the 
bench. The total gratuity receivable on 
retirement could, however, not exceed 
three times the amount of the salary at
taching to the post he held at date of 
retirement. This formula has been re
tained, but the new Act provides for 
what in farming parlance may be 
called a 'voorskot', a 'middelskot' and 
a possible 'agterskot': A judge may, af
ter 15 years of service, draw the gratui
ty to which he is entitled as at that date 
based on' his length of service. At 20 
years' service he may draw the gratui
ty to which he is then entitled less what 
he has already received and if by then 
he has not reached 70 years he will, on 
reaching the age of 70, receive the fi
nal'agterskot'. This has obvious advan
tages in that judges are not forced to 
waft until they are hardly in a position 
to enjoy the fruits of the gratuity. This 
is obviously a very positive aspect of 
the new legislation. 
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Widows' Pensions 
Insofar as widows' pensions are con
cerned, the previous position was that 
a widowof a judge received as pension 
three-quarters of the salary her hus
band was earning at the time of his 
death or should he have retired before 
his death, three-quarters of the pension 
he was receiving. This inevitably 
brought about a considerable amount 
of hardship as widows found them
selves in a very adverse financial posi
tion owing to the inflation rate and the 
consequent erosion of their pensions. 
Under the new dispensation a widow 
receives two-thirds of her husband's sa
lary on his demise, but it is subject to 
the adjustments of salary from time to 
time. In other words she, in effect, 
receives two-thirds of whatever a judge 
holding a post equivalent to that of her 
late husband receives . 

The advantages of this over the old 
system are so obvious that they need 
no further elaboration. 

The quid pro quo 
It is an inexorable rule and one of the 
facts of life that for every quo there 
must be a quid. In the new legislation 
the quids (in the Latin and not the col
loquial sense) are in the form of 
decreased long leave and shorter 
recesses. A former Chief Justice, the 
Honourable Mr Justice Rumpff, is 
reported to have said on occasion that 
the four and a half months' long leave 
to which a judge is entitled every four 
ye.ars 'is one of the only good relics of 
the colonial system'. His observation 
stems from the fact that in the early 
days of the Cape most judges and civil 
servants were imported from England. 
Modern travel of course made this al
lowance for travel time obsolete. 
Whether or not the need for recivilisa
tion continues to exist is a matter for 
debate. There are obviously differing 
views on the subject. However, a per
ception arose among the lay public 
(which included members of the Cabi
net and pari iamentarians) that judges 
had seven and a half months' long 
leave every four years . This was be
cause the leave itself consisted of two 
terms, but tacked on to each end was 
a six weeks' recess with the short recess 
sandwiched in between. It was not 
generally realised that a great deal of 
this time was spent writing judgments 
which had accumulated during term 
time as a result of pressure of court 
work. Be that as it may, under the new 

dispensation the long leave has been 
reduced to one term not exceeding 
eight weeks plus a six weeks' recess, 
making a total of three and a half 
months for every four years of service. 
The recesses which previously had 
totalled 16 weeks per year have been 
reduced to 14 weeks. Here again it is 
necessary to correct a popular miscon
ception, namely that this period of 14 
weeks constituted leave or vacation. 
Most judges are lucky if they have a 
workfree four or five weeks out of the 
16, which they previously had, the rest 
being devoted to preparing for the fol
lowing term's appeals and writing 
reserved judgments. The new regula
tions make provision for each judge
president to determine the nature and 
length of the recesses within the stat
ed parameter of 14 weeks, but the hope 
has been expressed that they will be so 
arranged as to conform to a pro forma 
pattern as set out in the regulations. 

I n most other respects there is no 
substantial change in the existing regu
lations relating to leave, subsistence al
lowances, et cetera. 

The advantages of the new 
system 
These can be summarised as follows: 
As the reserve of judges who reach the 
age of 70 and accept 'service' rises, 
there will be a lessening of the need for 
the appointment of counsel as acting 
judges. This will obviously be to the ad
vantage of the Bar who at present are 
called upon to make sacrifices not only 
of a direct pecuniary nature but which 
flow from the interruption of their 
careers at the Bar. 

The shortened long leave will make 
the task of the Chief Justice and 
judges-president easier in arranging for 
the fill ing of vacancies occasioned by 
members of the Bench taking their long 
leave in that they will only have to find 
substitutes for one term instead of two. 

Finally, the publ ic perception that 
judges have been specially appointed 
to act to try important trials even 
though in fact they may be very senior 
retired judges, will be dispelled be
cause the judge who is released from 
active service but still continues to do 
his three months' service will be doing 
so in his capacity as a judge and not 
an acting judge. 

There can be no doubt that the new 
dispensation (retrospective to 1 Apri I 
1989) is both a timeous and a very wel
come one for the Bench in particular 
and for the administration of justice in 
general. • 
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