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C
an our legal system meet 
the challenges it faces in 
these times of tumultous 
change? This is a question 
which today confronts all 

lawyers in South Africa and particu
larly the Bar. 

The contribution which the advo
cates of this country have made over 
the years to the maintenance of the 
Rule of Law and the development of 
our legal system, is immeasurable. 
Our members have not only con
tributed to the excellence of our 
jurisprudence, as practitioners, 
authors and, when appointed to the 
Bench, as judges, but have unflinch
ingly provided representation to all 
in times of civil unrest, no matter how 

unpopular the cause. We can be 
proud of the stand we, as an 
organised profession, have taken 
against legislative and executive 
encroachment on the Rule of Law 
and in defence of the procedures and 
substantive rules of our law which 
protect the individual citizen against 
excessive State power. 

Our long-standing opposition to 
detention without trial and interfe
rence with the due process of law, is 
at last bearing fruit. The State Presi
dent's recent speech at the opening 
of Parliament augurs well for the 
early introduction of a Bill of Rights 
containing substantial guarantees of 
basic human rights which will be 
enforceable in the Courts. Manda

tory death sentences are soon to be 
abolished and there is to be an auto
matic right of appeal to the Appellate 
Division when capital punishment is 
imposed, both principles which the 
Bar has consistently espoused for 
many years. 

But this is no time for self-con
gratulation or complacency. We 
must examine our role in this rapidly 
evolving society which is charac
terised by momentous change, ever 
mindful of the admonition of the 
great American jurist, Roscoe 
Pound, that 'law must be stable and 
yet it cannot stand still. ' 

We cannot hope to create a legal 
Utopia in which the boast of the Lord 
Chancellor in Gilbert and Sullivan's 
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Iolanthe holds true: 

The Law is the true embodiment 
OJ everything that)s excellent. 
It has no kind ojjault or flaw ) 
And I) my Lords) embody the Law. 

But there is much we can do. I pro
pose to demarcate some signposts 
which may provide guidance for the 
road ahead. 

We must identify our strengths 
and weaknesses. We must address the 
causes of public dissatisfaction with 
the administration ofjustice. And we 
must use the considerable talents of 
our profession to work collectively for 
improvement in the delivery oflegal 
services to all who require them, and 
particularly the poor in our midst. 

Our role as a profession must be 
dynamic - pro-active, not reactive; 
to lead, not to follow; to innovate, not 
to stagnate. We must continue to 
press tirelessly for the introduction of 
a properly funded legal aid system 
which also caters for pro Deo defences 
in serious criminal cases, providing 
an attorney to assist defence counsel 
and expert witnesses for the defence 
in appropriate cases. 

We must make our mark and 
where necessary' go public' on other 
issues of social significance which 
affect the administration of justice 
and on which we are uniquely quali
fied by reason of our professional 
aptitude and experience to make a 
contribution. I refer to urgent issues 
such as making our Bar and Bench 
more representative of all South Afri
cans, by attracting many more suit
ably qualified persons of all races to 
our ranks. Ways must be found to 
widen accessibility to the Bar, while 
maintaining the standards of which 
we are justly proud. Other issues 
which demand attention are child, 
spouse and drug abuse, and how the 
legal system can best cope with these 
social evils. 

We must be prepared to address 
these issues through our Bar Coun
cils, with the assistance of the Bench 
and in conjunction with our col
leagues, the attorneys. Greater con
tact and liaison with the attorneys on 
matters of common concern is vital. 
Together we are a powerful force for 
reform. At our recent meeting with 
the executive committee of the Asso
ciation of Law Societies, we agreed 
to combine forces to press for the 
reform oflegal aid. We resolved that 
the two professions would jointly 
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promote Alternative Dispute Reso
lution (' ADR') as a means of reliev
ing the pressure on the Courts and 
ameliorating the high cost of litiga
tion. A joint seminar to promote 
ADR will be held soon in the various 
regions. There are other areas which 
require similar attention. Such co
operation will benefit the public no 
less than the legal profession and 
should be expanded wherever poss
ible, for the complementary roles of 
the two branches of the legal profes
sion give us much more in common 
than the differences which sometimes 
divide us. 

We must also be prepared to assist 
in devising ways of making the law 
and the Courts more accessible to the 
common man and woman. Proce
dures should be streamlined wher
ever possible and it should become 
counsel's ethical duty to avoid purely 
tactical and selfish delays in the legal 
process. For the Courts are primar
ily there to serve the public and do not 
operate for the convenience of law
yers or individual clients. There 
should be sufficient permanent 
judges to meet the public's needs and 
to relieve the extreme pressure of 
work which is being experienced in 
the Supreme Court at present and 
which inhibits the prompt dispensing 
ofjustice. We should strive to ensure 
that the working conditions and 
salaries ofjudges are commensurate 
with the immense responsibilities 
they shoulder and are such as to 
attract the best talents at the Bar. 

We must dispel the misconception 
that advocates are money-grabbing 
practitioners with no sense of public 
spiritedness, who are largely respon
sible for the high cost oflitigation. We 
can point with justification to the pro 
bono work that we do for little or no 
charge. But we must expand these 
services and provide greater legal 
assistance on an organised basis to the 
indigent and the needy. We must be 
prepared to amend our rules of 
professional practice when the need 
arises, as we recently did when we 
made it obligatory for counsel to seek 
agreement with his instructing attor
ney regarding fees by prior fee nego
tiation, thereby minimising the 
possibility of exorbitant fees. And we 
must be willing to create, as we have 
done, the appropriate disciplinary 
machinery for the rare case where 
counsel's fees prove to be extor
tionate. 

We should also do a great deal 
more than in the past to educate the 
public as to the function of the advo
cate and his role in the administration 
of justice. We must work to remove 
the layers of ignorance and mystique 
which shroud the Bar. There is also 
much that can be done to produce 
attractive career guidance materials 
in order to explain the profession ade
quately and to attract appropriate 
candidates to the Bar from our 
schools and universities. 

All this represents a formidable, 
indeed an arduous task for a small 
profession such as ours, which con
sists of one-man practitioners. But it 
is axiomatic that if you want the job 
done, give it to a busy person! We 
must all be prepared to contribute 
some of our (free?) time towards the 
achievement of these goals. Their 
attainment will maintain the high 
standing of our profession and assure 
for it a meaningful role in our soci
ety in the last decade of the twentieth 
century and beyond. But apathy, 
inertia and insensitivity to change will 
most assuredly relegate the Bar to the 
status of historical anomaly. 

Advocates are by nature a conser
vative breed. We venerate tradition. 
We worship at the altar ofprecedent. 
We are comfortable with the familiar 
and spurn the untried. We will there
fore rightly resist change for the sake 
ofchange. We will justifiably insist on 
the retention of those structures and 
timeless traditions which have nur
tured our jurisprudence, produced a 
fearlessly independent Bar and a 
Bench of exceptional stature. But we 
will have the vision to support con
structive reform designed to improve 
the delivery of legal services and the 
administration of justice. We must 
and will meet the challenge ofchange! 

In conclusion I quote the words of 
an eminent American lawyer about 
the legal profession in the USA, but 
which are peculiarly apposite to our 
present situation: 

... the profession of the law must be 
a dynamic one. We cannot worship 
the status quo. It is the lawyer who has 
the competence to direct the progress 
of our remedial law, and if through 
apathy, indifference or fear of change 
he falls, we may be sure that others 
without the knowledge and experience 
and with little thought for the conse
quences will undertake the task. 

J Wesley McWilliams, 
The Law, a Dynamic Profession (1985) 41 
American Bar Association Journal 18• 
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