
Counsel's 


The following submissions made to 
the Rules Board by the General 
Council of the Bar of South Africa 
(GCB) regarding counsel's fees are 
published for general information: 

Introduction 
The GCB has been invited to 
attend and address a special meet
ing of the Rules Board convened 
for Friday, 1 December 1989, to 
consider the question of the deter
mination of costs for the legal 
profession. 

2 	The GCB has not been notified of 
any specific proposal which is to be 
the subject of discussion at the 
meeting, but has again been fur
nished with a copy of a memoran
dum by the Chairman of the Costs 
Committee of the Rules Board, 
dated 12 June 1988. 

3 	At the request of the Secretary of 
the Rules Board, the GCB fur
nishes this summary of the submis
sions which it will advance to the 
Rules Board on the matter ofcoun
sel's fees. 

Fees 

Milton Seligson SC 

Chairman of GCB of SA 


The GCB's response 
to the memorandum 
of Coetzee AJ 
4 	During May 1989 the GCB 

presented to the Rules Board a 
memorandum dated 12 April 
1989, which was unanimously 
approved by its constituent bars, 
in response to the proposals con
tained in the memorandum of 
Coetzee, AJ. The GCB remains 
steadfast in the belief that the prin
ciples and proposals adumbrated 
in its memorandum provide the 
best approach to the question of 
counsel's fees. The GCB will 
accordingly press for their 
adoption. 

5 	For the sake ofconvenience, a copy 
of the GCB memorandum is 
attached (See (1989) 2 Consultus 
79 - E.) 

6 	For the reasons stated in its memo
randum, the GCB is opposed to a 
prescriptive approach by the Rules 
Board, and in particular to the 
imposition of a fixed tariff of fees 

or a system of taxation of counsel's 
fees. It is submitted that the adop
tion of such a policy would be 
contrary to sound economic prin
ciples, would jeopardise the exist 
~nce of a strong, independent Bar 
and would harm not only the 
profession, but the public interest 
as well. 

Introduction of fee 
negotiation rule 
7 Since submitting its memoran

dum, as proposed therein , the 
GCB has formulated an amend
ment to the Uniform Rules of 
Professional Ethics for advocates, 
to provide for a reciprocal duty on 
counsel and his/her instructing 
attorney (as the representative of 
the client) in every matter, and at 
the earliest possible opportunity, to 
seek agreement on the fee to be 
charged. This amendment now 
has the approval of all constituent 
bars of the GCB. It has been sub
mitted to the Association of Law 

BUTTERWORTHS PRIZE FOR CONTRIBUTIONS TO 


Consultus 

1. 	 The prize will consist of R500 

worth of Butterworths books, 
local or overseas, to be 
selected by the winner. 

2. 	 A panel of advocates 
nominated by the editorial 
committee will consider 
contributions for the prize 
and award the prize. 

Butterworths Professional 
Publishers (Pty) Ltd offers 
an annual prize for the 
article containing the most 
useful and best motivated 
law reform proposal 

3. 	 The decision of the panel will 
be final. 

4. 	 Queries and correspondence 
should be directed to: The 
Editor, Consultus, Advocates' 
Chamber, 1605 Momentum 
Centre, East Tower, 343 
Pretorius Street, Pretoria 0002 
Tel: (012) 322-1511 (Ext 1605). 
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Societies (ALS) for consideration 
and preliminary discussion indi
cates that the ALS is likely to sup
port the principle embodied in the 
new rule. 

8 	 Copies of the Bar's existing uni
form rule pertaining to fees and 
the proposed amendment are 
annexed. 

9 	 It is submitted that the adoption 
by the Bar and the attorneys' 
profession of the principle of prior 
fee negotiation (which is already 
increasingly being applied in 
practice), provides the necessary 
flexibility, is consistent with a free 
market economy and would serve 
to curtail, if not entirely elimi
nate, fee disputes. 

Fee complaints 
10 	With regard to the allegation of 

excessive fees charged by counsel, 
there is no evidence to justify the 
proposition that excessive fees are 
the order of the day, rather than 
the exception. Certainly the 
figures concerning fee complaints 
lodged with Bar Councils for the 
preceding three years do not sup
port this. 

11 	 It is not disputed that the ram
pant inflation of the past decade 
and the resulting erosion in the 
value of the Rand has undoubt
edly been accompanied by a con
comitant rise in counsel's fees. 
Like everyone else in our society, 
counsel have been confronted 
with a massive increase in over
head expenses. It is no exagger
ation to say that chamber rentals, 
secretarial salaries, law books, 
office equipment and motor car 
costs amongst others have prob
ably at least trebled since the 
beginning of the decade. The 
high cost of running an advo
cate's practice, bearing in mind 
that it is a "one-man show", 
emerges from surveys recently 
conducted by certain constituent 
Bar Councils of the GCB. 
Attached is a schedule of the 
expenses currently being incurred 
by a wide range of members of 
the Bar in running their practices. 
Also attached is a schedule show
ing the results of a survey done at 
the Natal Bar during 1988. The 
survey showed that about one
third of the advocates in Durban 
earned less than RSO 000 per 
annum from their practices after 
payment of expenses. A further 
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third took home between 
RSO 000 and RI 00 000 per 
annum after deduction of 
expenses, while the remaining 
third earned more than RI 00 000 
per annum. These figures 
demonstrate dramatically how 
advocates' expenses have esca
lated and why their fees have also 
had to rise commensurately. 
They also show how dangerous it 
is to make comparisons with the 
fee and expense structures of a 
bygone era. 

12 	 Nevertheless, the GCB favours 
effective machinery to deal with 
fee complaints, when they arise. 
As is the case with other profes
sions, it is desirable that these 
complaints should be handled 
within the profession. At present 
the practice is that fee disputes are 
referred first to the fee ombuds
man (generally a senior counsel 
of standing), at the Bar con
cerned. Ifhis efforts prove unsuc
cessful, the matter will be dealt 
with by a committee appointed 
by the Bar Council, on which the 
attorneys are represented. 

New appellate 
procedure 
13 	 In terms of a constitutional 

amendment adopted by the GCB 

in July 1989, an appeal will now 
lie to an appellate body consisting 
of two senior counsel appointed 
by the Chairman of the GCB and 
an 	attorney appointed by the 
President of the Association of 
Law Societies, from the decision 
of a constituent bar in connection 
with a complaint by a client or 
attorney relating to an advocate's 
fee. The relevant provisions of 
clause 6 of the GCB's Consti 
tution are annexed hereto. There 
is therefore now for the first time 
a 	national appellate tribunal to 
deal with fee complaints which 
have not been resolved at regional 
level to the satisfaction of the 
attorney or his client. It is submit
ted 	that this procedure ensures 
that the final say in such matters 
does not rest with the local bar 
concerned, but that it is entrusted 
to 	 representatives of both 
branches of the profession 
selected on a national basis at the 
highest level. The GCB believes 
that such a tribunal can be trusted 
to act with the utmost responsi
bility and impartiality and in the 
best interests of the public, with 
due regard to the reputation and 
integrity of the legal profession. 

Note: 
This memorandum was prepared by Mil
ton Seligson SC, Chairman of the GCB. 
(See also Griesel' s letter elsewhere in this 
edition - Editor.) 	 • 

Butterworths Prize 


Professor John Milton of the 
University ofPietermaritzburg, was 
awarded the 1989 Butterworths 
Prize for the article containing the 
most useful and best motivated law 

form proposal, namely 'Law 
reform: The case of the State Presi
dent's detainees' 1989 2 Consultus 
117. 	

• 
11 


