
8p-p-ointing and Promoting 

Judges: Which way. now? 


I
n all societies the goal has been 
clear but the way indistinct. 
Moses , we know, was determined 
to look for 

capable, God-fearing men among 
all the people, honest and incor
ruptible men [to] sit as a perma
nent court for the people. 

He had previously tried to do it all 
himself, sitting as a judge from dawn 
to dusk. His father-in-law, J ethro, 
'saw all that he did to the people ' and 
reproached him: 

Thou wilt surely wear away, both 
thou, and this people that is with thee. 

There was nothing for it, but find 
those capable and honest men from 
among' all the people' . 1 

Andrew Horn in a 13th century 
treatise2 described only negative 
criteria for appointing judges. 

Women. . . serfs ... those under the 
age of twenty-one, open lepers, idiots, 
attorneys, lunatics, deaf-mutes, those 
excommunicated by a bishop [and] 
criminal persons 

were ineligible for appointments to 
the Bench. 

Unbridled executive 

power 

For centuries appointments to the 
English Bench were made on the 
plainest grounds of political or per
sonal favouritism. In 1587 Queen 
Elizabeth I appointed as her Lord 
Chancellor her favourite dancing 
companion, Sir Christopher Hatton, 
who had never been called to the Bar 
and who, it was said, did not know 
the difference between a subpoena 
and a writ. 3 As recently as this cen
tury Lord Halsbury, Lord Chancel
lor, answered with splenetic brevity 
an enquirer who had asked whether, 
ceteris paribus, the best man would be 
appointed to a judicial position: 

Ceteris paribus be damned, I am going 
to appoint my nephew4 

The consequences of this system - if 
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so it can be termed - of unbridled 
executive power in the appointment 
of judges have been a mixed bag. 
Some judges appointed by govern
ments in the expectation of their sym
pathy or at least compliancy have 
acted with an independence disap
pointing to the appointer. Thus 
Franklin Roosevelt lived to regret the 
appointment ofFelix Frankfurter to 
the United States Supreme Court. 
Theodore Roosevelt was even more 
irritated by the opinions of Oliver 
Wendell Holmes: 'I could carve out 
of a banana a judge with more back
bone than that'. 5 Eisenhower was 
greatly disappointed by the liberal 
direction struck by his ChiefJustice 
Earl Warren: his appointment was 
'the worse damn fool thing I ever 
did' . 

Other judicial appointees have, 
however, been more complaisant. 
Some appointments have been noth
ing but disgraceful. In 1684 Chief 
Justice J effries supported the 
appointment of Robert W right to the 
Bench. Wright was destitute, and the 
basis for J effries' patronage was 
described by Jeffries to Wright him
self in these words: 

As you seem to be unfit for the Bar or 
any other honest calling, I see nothing 
for it but that you should become a 
judge yourself. 

Lord Chancellor Guildford 
described W right as 

The most unfit person in England to 
be made ajudge ... a dunce, and no 
lawyer, who is not worth a groat, hav
ing spent his estate by debauched liv
ing, who is without honesty ... 7 

The King was none the less per
suaded by his ChiefJustice to appoint 
Wright. Wright so reciprocated the 
King's benevolence that in 1687 he 
in turn was promoted to Chief 
Justice. His conduct on the Bench 
was credited with hastening the glori
ous Revolution of the next year. He 
was later described as displaying him
self by his' ignorance, stupidity and 
immorality' to be one of 'the most 
sordid wretches ever to sit on the 
Bench in England'. 8 Until Attlee 
became Prime Minister in 1945, the 
Lord Chief Justice was invariably 
appointed on political grounds. The 
penultimate political holder, Lord 
ChiefJustice Hewart, has been sim
ply described by Lord Devlin in 
recent years as 'a horror' . 9 

South African judiciary 
Thankfully there have been no com
parable appointments in the history 
of the South African judiciary. It 
would, however, constitute piety to 
the point of preciousness to suggest 
that there have not been some weak 
ones. Equally it cannot be gainsaid 
that some of the most senior and lus
'trous members of the South African 
Bar have never been offered appoint
ments, while some appointments 
within the judiciary - to the Appel
late Division, and to the office of 
ChiefJustice - have been made in 
circumstances difficult to reconcile 
with a rigorous and undeviating 
regard for merit. 10 Perhaps the 
bluntest charges in this regard have 
been made by MrJustice Didcott in 
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his evidence before the Hoexter 
Commission. He said: 

All the damage to the Supreme Court 
which I have canvassed so far has been 
exposed to public debate in the past, 
though not perhaps in all its ramifica
tions. The same does not go, however, 
for the last injury with which I want 
to deal and, I believe, the most severe. 
There can hardly be a lawyer in the 
land who is unaware of it, or who does 
not comment on it in private from 
time to time. Yet, for fear no doubt of 
contempt of court, it is never discussed 
openly. 

I refer to appointments from the 
Bar to the Supreme Court Bench, and 
promotions within it, on grounds 
other than merit ... 

One must admit immediately that 
in any system like ours, where the 
appointment and promotion ofjudges 
is the sole prerogative of the executive, 
occasionally the wrong man will be 
chosen for the wrong reason. That is 
lamentable but, the power of 
patronage having its own temptations, 
inevitable no doubt if one is to be 
realistic. England has had its instances 
. .. But what has happened here ... 
has a scale of its own, far exceeding 
any norm of disreputability. I do not 
suggest, of course, that we have had 
no appointments or promotions on 
merit ... We have obviously had 
many. But we have also had many, far 
too many, of the other sort. 

This is not a view through the jaun
diced eyes of a single individual. It is, 
I repeat, commonplace as a topic of 
conversation whenever and wherever 
lawyers gather. I fear no contradiction 
on that. Things have got so bad that 
some advocates and attorneys who 
claim political influence, and visibly 
relish the role of wheeler-dealers, 
boast openly of their successes in 
securing the appointment or promo
tion of so-and-so, and spoiling the 
prospects of what's-his-name. Their 
arrogance and cynicism is distressing 
enough. Much more so is the harm 
they do the status and reputation of 
the judiciary, and for that matter the 
executive itself. It has itself to blame, 
however, for listening to such as they, 
for lending itself to practices unworthy 
of it which can then be exploited. 

Although one could do so easily if 
pressed, it would be invidious to illus
trate one's point by citing specific 
examples of appointments and pro
motions which, in the judgment of 
nearly all lawyers, were made not on 
merit. Less embarrassing, and equally 
effective, is to name those who have 
not been appointed or promoted 
when, had merit been the criterion, 
they would surely have been, on the 
overwhelming votes of the judiciary 
and the profession at any rate. 

Take Schreiner J for instance, one 
of the greatest judges South Africa has 
ever produced, twice the senior judge 
of appeal when the post of Chief 

Justice fell vacant, yet twice over
looked for it. Take Ramsbottom J, 
another giant. What a force on the 
Appellate Division he would have 
been, had he gone there when he 
should have, instead of once he was 
old and ill and had less than two years 
left to live. Take Colman J, unques
tionably one ofour finest judges in the 
past twenty years, who never got to 
the Appellate Division, though the 
transfers to it while he languished in 
the Transvaal were plenty. These are 
notable examples, but by no means 
isolated cases. 

Consider next the long list of lead
ing counsel who have not even 
reached the Bench. Confine one's 
attention, for convenience, to the 
Johannesburg Bar, the largest in the 
country by far, and one which has 
always counted amongst its members 
most of the ablest advocates of their 
time. Ponder on the relatively few 
Transvaal judges drawn from their 
ranks in the past three decades. 
Imagine the gain to that court, its 
reinforcement, had it included a 
Rosenberg, an Ettlinger, a Pollak and 
a Rathouse, a Maisels and a Hanson, 
a Welsh, a Kentridge, a Chaskalson. 
Other Bars have had their counter
parts, likewise ignored. Perhaps, 
unbeknown to the observer, some of 
these were offered bu t declined 
appointments. But it is safe to suppose 
that such, if the case, is true of so few 
that it does not materially affect the 
point. It merely removes an example 
or two. Today no doubt advocates of 
similar calibre, were they given the 
choice, would hesitate long before 
accepting invitations to become 
judges. That this should be the posi
tion is a blow to the prestige of our 
Supreme Court and a blot on our legal 
system. 11 

Hoexter Commission 
The Hoexter Commission was itself 
constrained to make this finding: 

1.3.2 There are indications in the 
evidence before the Commis
sion that, in the assessment of 
possible candidates for eleva
tion to the Supreme Court 
Bench, individual merit has not 
always been the decisive factor. 
Judicial appointments some
times betray an element of 
arbitrariness. Constant vigil
ance should be maintained 
against the danger that persons 
who are suitable in every 
respect for appointment may be 
overlooked; and that consider
ations other than true merit 
may be decisive. 

1.3.3 	It emerged from the testimony 
both ofjudges of appeal and of 
judges of the provincial divi
sions of the Supreme Court that 
appointments to the Bench of 

the Appellate Division and the 
provincial divisions have in the 
past sometimes been made 
without prior consultation with 
the Chief Justice or the Judge 
President concerned. 12 

Why does this happen? Can it really 
be allowed to continue? How could 
it best be changed? 

Present constitution 
A logical but unprepossessing begin
ing is our present constitution. 13 It 
deals, of course, at considerable 
length with the Executive, the Legis
lature and innovative distinctions of 
some complexity between 'own' and 
,general' affairs. Its regulation of the 
administration ofjustice is confined 
to two singularly anodyne provisions. 
The first 14 modestly provides that 
the Supreme Court has the jurisdic
tion conferred upon it by the 
Supreme Court Act, 1959, and that 
Bloemfontein is to be the seat of the 
Appellate Division. The second 15 

notes, in a narrative sort of way, that 
the administration ofjustice is gener
ally 'under the control of the Minister 
ofJustice' . (It was apparently consi
dered that his colleagues could cope, 
constitutionally speaking, without a 
string of similar provisions in the 
prima lex inter pares.) 

It is difficult to take seriously the 
suggestion that this offhand dealing 
in the constitution with the powers of 
judges is not in fact susceptible to 
leading the reader 'to conclude ... 
that the judiciary is not of major con
stitutional importance ... '.1 6 

No 	convention 
So unillumined, the reader turns 
from these provisions in the constitu
tion, and pursues their single prosaic 
clue, the reference to the Supreme 
Court ActY Section 10 simply pro
vides that judges are appointed by the 
State President on the recommenda
tion of the Minister ofJustice. While 
in general practice it may be accepted 
that this power of the executive is 
usually exercised in consultation with 
the Judge-President concerned, no 
constitutional convention in the 
recognised sense can be said to have 
come about in this regard. Certainly 
no statutory provision is anywhere to 
be found requiring the Minister to do 
more than search his own mind. 

In short, the power of appointment 
to the Bench is entirely in the hands 
of the Executive, and is untram
melled. 
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Lord Chancellor 
This state of affairs mirrors that 
which existed in the United Kingdom 
prior to incremental reforms really 
commencing in 1945. The Lord 
Chancellor is at once Speaker of the 
House of Lords, chief spokesman for 
the government of the day in that 
chamber of the legislature, in certain 
respects chief legal adviser to the 
government and the head of the 
judiciary . Like other cabinet 
ministers, to this day the Lord Chan
cellor holds office at the pleasure of 
the Prime Minister. Indeed, as 
recently as 1954 and in 1962 Lords 
Simonds and Kilmuir were 'dis
missed with peremptory abruptness 
for reasons which seemed good to the 
Prime Minister of the day' (Churchill 
and Macmillan respectively). 18 

It was the 'scrupulously impartial 
stand of J owitt during the Labour 
Government of 1945-50' 19 which 
substantially broke with a tradition in 
which many judicial appointments 
made by the Lord Chancellor were 
plainly prompted by political con
siderations . Perhaps the worst 
offender in this regard had been 
Halsbury. 20 Certain of his appoint
ments were so bad that even the 
Prime Minister, Lord Salisbury, was 
constrained to write to him in 1897 

the judicial salad requires both legal 
oil and political vinegar; but disas
trous effects will follow if due propor
tion is not observed. 21 

When that notable law reformer, 
Lord Gardiner, was appointed Lord 
Chancellor by Harold Wilson, he 
remarked (as recently as 1964) that 
he had' a scandalous amount ' ofjudi
cial patronage. 22 It was fortunately 
his conviction that appointing judges 

is much more important than any
thing else the Lord Chancellor does, 
more important than his office as 
Speaker of this House , and more 
important than his Cabinet work. 23 

This tradition initiated byJowitt, and 
reinforced by Gardiner, has been sus
tained by subsequent Lord Chancel
lors . In August 1985 Lord Hailsham 
of St Marylebone stated his policy in 
selecting candidates for the Bench in 
England and Wales . with evident 
pride. He said: 

M y first and fundamental policy is to 
appoint solely on merit the best poten
tial candidate ready and willing to 
accept the post. No considerations of 
party politics, sex , religion or race 
must enter into my calculations and 
they do not. Personality , integrity , 
professional ability , experience, 
standing and capacity are the only 
criteria, coupled of course with the 
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requirement that the candidate must 
be physically capable of carrying out 
the duties of the post, and not dis
qualified by any personal unsuitabil
ity. My overriding consideration is 
always the public interest in maintain
ing the quality of the Bench and con
fidenc e in its competence and 
independence. 2{ 

Current position 
The current position is that the 
Queen appoints Circuit and High 
Court judges on the recommendation 
of the Lord Chancellor. Law Lords, 
Lord Justices of Appeal (who sit in 
the Court of Appeal), the Lord Chief 
Justice, the Master of the Rolls , the 
President of the Family Division, and 
the Vice-Chancellor are, however, 
appointed by the Queen on the 
advice of the Prime Minister. 25 

That even in the United Kingdom 
these reforms have been only partial 
is illustrated in a disquieting way by 
what happened in 1982. The Times 
has recorded that: 

The story is told that when Lord 
Hailsham, the Lord Chancellor , was 
conducting his soundings about who 
should be the next Master of the Rolls 
[to succeed Lord Denning], a number 
ofjudges expressed the strong opinion 
that John Donaldson was the wrong 
man for the job . Lord H ailsham 
reported this back to the Prime 
Minister. "Fortunately , Lord Chan
cellor ," Mrs Thatcher replied, "your 
judges do not appoint the Master of 
the Rolls. I do . ' ' ~6 

Does the position in South Africa 
really differ? As the Hoexter Report 
notes, it would seem not. Various 
episodes suggest that in all matters 
relating to the appointment and pro
motion ofjudges , the executive exer
cises a power unrestricted even by 
convention. 

In 1971 , the then Judge-President 
of South West Africa, Mr Justice 
FH Badenhorst, stated publicly that 
there was no reason why qualified 
senior magistrates should not be 
appointed to the Supreme Court 
Bench. The then Minister ofJustice , 
Mr PC Pelser MP, was reported as 
supporting the proposal, comment
ing that he hoped that he would 
indeed be the first Minister ofJustice 
to see a magistrate elevated to the 
Bench. 27 In an address to the East 
London Attorneys' Association 
shortly thereafter, Mr Justice JPG 
Eksteen condemned the proposal 
'emanating from a most unusual and 
to my mind surprising quarter'. 213 
Outlining his respect for the wide and 
onerous functions of the magistracy 

of which he could claim a particular 
knowledge - his father had followed 
that calling with pride and devotion 
- Mr Justice Eksteen stressed his 
concern about the growth of official
dom in South Africa with ever greater 
powers. (This , it is to be noted, was 
nearly 20 years ago.) His thesis was 
that judges were drawn from a sphere 
of the profession not only imbued 
with the required forensic experience, 
but also with a tradition of fearless 
independence. He concluded 

This too is our proud tradition and I 
can only hope that the Minister will 
realise on maturer reflection the very 
real danger inherent in this unfor
tunate suggestion and that he will rea
lise that this proposal is no mere 
innovation - no mere change in 
changing times - but that it is noth
ing less than iconoclasm which strikes 
at the very fabric of our judicial 
system. 29 

The Minister did not respond pub
licly in his own name. Mr Justice 
Eksteen's address, however, met with 
an immediate and intemperate 
response by the Secretary for J us
tice . :w 

No constitutional check 
In the event, the crisis subsided and 
no such appointment was made. Like 
Mrs Thatcher's tart remarks, it 
however, serves to remind us of a 
power in the hands of the Executive 
restrained perhaps only by adverse 
professional or public response. 
While it may be said that a good 
working relationship exists between 
the Department of Justice and the 
J udges-President and ChiefJustice at 
most times , differences can and do 
arise . And in these situations, there 
is no effective constitutional check on 
the power to appoint and promote 
judges. 

The remarkable exchange of cor
respondence in 1955 between Chief 
Justice Centlivres and the then 
Minister of Justice, Mr CR Swart, 
MP affords a further illustration. 
This followed the attempt to enact 
legislation directed at the disenfran
chisement of 'Coloured' voters. The 
Minister informed the ChiefJustice 
of impending legislative changes 
increasing the quorum for all appeals 
in the Appellate Division to five 
judges and where the legal validity of 
any Act of Parliament was con
cerned, to eleven judges, while 
indicating that 

[v]ir die doel sal die ledetal van di e 
Appelhofnatuurlik uitgebrei word en 
die voorneme is om vyf bykomende 
A ppelregte rs aan te stel .. :l l 
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The matter was thus presented as 
ajait accompli. No attempt was made 
to canvass the views of the Chief 
J u-stice as to desirable candidates for 
the five new places in his Court. 
(Indeed, existing members of the 
Court only ascertained who their new 
colleagues were after the Registrar of 
the Appellate Division happened to 
hear the announcement of their 
names on the radio. 32) 

The ChiefJustice replied that he 
was gratified that his comment on the 
proposed legislation was required 
notwithstanding the fact that the 
Government had already decided to 
proceed with the contemplated legis
lation. He noted the absence of any 
explanation for the decision, and he 
proceeded to criticise the propo
sals. :13 

The response from the Minister 
was that the Government strongly 
deplored 'die toon en inhoud van u 
brief', concluding 

U en u kollegas wat hulle met hierdie 
uitlating in u brief vereenselwig, besef 
blykbaar nog nie dat die taak en 
prerogatief van die regering en Parle
ment is om beleid en wetgewing voor 
te skryf en te bepaal en nie die van die 
Howe nie en waar u beleefdheids
halwe of a~ gevolg van ander goeie 
oorwegings, versoek word om kom
mentaar te lewer of advies te gee, tog 
sekerlik verwag word dat u die 
relatiewe posisies van regering en reg
bank in ag sal nee m en dat u kommen
taar nie die perke van wat geoorloof 
is, sal oorskry nie soos wat in hierdie 
geval gebeur het.:l4 

The appointments to the Appellate 
Division which followed are not 
generally considered to have been 
strong ones. Centlivres, Van den 
Heever, Schreiner, Fagan and Hoex
ter were accustomed to refer to the 
new judges as the 'second' or 'B' 
team; the law reports evidence the 
epithet. :1:i It was Centlivres' own 
assessment that on the retirement of 
Schreiner and Hoexter 

the AD will have the distinction of 
being the weakest bench in the coun
try. What a terrible contrast to the 
Bench presided over by Innes, CJ. It 
will take years to build up a strong 
Bench again and you [Schreiner] and 
I will not live to see that. :Hi 

Promotion within judicial ranks 
affords a further illustration of an 
unbridled power of the executive. 
Twice Oliver Schreiner was passed 
over for the ChiefJusticeship. 'It was 
suggested', MrJustice HC Nicholas 
has since said, 'that the reason was a 
political one. If that is so, it was a 
reproach on a system which could 
allow political considerations to bear 

upon the appointment of the Chief 
Justice' . :)7 The first occasion on 
which Schreiner was passed over was 
preceded by an endeavour from the 
Minister to persuade Centlivres to 
stay on as Acting ChiefJustice. Cent
livres declined .:18 

The message 
The message, one would think, is 
plain enough. A tradition of prior 
consultation might be one thing (even 
this was absent in each of these 
instances). A constitutional restraint 
is quite another. As Robert Alex
ander, QC, Chairman of the Bar of 
England and Wales, has recently 
warned: 

There is an inevitable temptation that 
a government of powerful political 
commitment, whether that commit
ment is to changing or upholding the 
existing order, may seek judges who 
they believe are broadly in sympathy 
with their objective. :19 

What, then, is to be done? 
Other countries have struggled 

with the same problem. ChiefJustice 
Deschenes of Quebec has described 
how selection committees have been 
set up in that province of Canada, 
comprising ajudge nomi'nated by the 
ChiefJustice, an advocate appointed 
by the Bar and a representative of the 
Minister. 40 Section 90 of the Consti
tution of Namibia (adopted on 9 
February 1990) provides that aJudi
cial Service Commission is to be con
stituted. This is to consist of the Chief 
Justice, the Chairman of the Judicial 
Service Commission and the 
Attorney-General (the latter office, it 
is to be noted, being modelled on that 
frequently found in Commonwealth 
countries and entailing membership 
of the Cabinet, the actual business of 
conducting prosecutions being dis
charged by a Director of Public 
Prosecutions). Section 88 of the con
stitution provides that 

All the judges of the Supreme Court 
shall be appointed by the President 
acting on the recommendation of the 
Judicial Service Commission, and 
their appointment shall be made sub
ject to the approval of the National 
Assembly. 

The extent of the accountability of the 
judiciary is, of course, a difficult 
question. On the one hand, the idea 
of ajudiciary subject to election, and 
thereby too sensitive to popular 
response to judgments may be 
thought to be repugnant to most. On 
the other democracy requires some 
form of accountability - if not in the 
form of elections to the office, then at 

least in a system such as that for 
Namibia which contemplates 
accountability to the judiciary itself, 
to the profession and to Parliament. 

In New Zealand, in 1978 a Royal 
Commission recommended a judicial 
commission for selecting judges. This 
recommendation, we are told by the 
ChiefJustice of Australia, 

is supported by the New Zealand Law 
Society but is generally opposed by 
High Court judges, who fear such a 
body would turn out to be a forum for 
redressing complaints against judges 
or might impinge on the indepen
dence of courts. 41 

In 1972 aJustice Sub-Committee in 
the United Kingdom recommended 
that the Lord Chancellor be assisted 
in his task by an appointments com
mittee, to 

allow for interested bodies to make 
recommendations, or for interested 
persons to apply ... The appoint
ments committee could comprise 
representatives of the Law Society, the 
Bar, academic lawyers, the judiciary 
and perhaps some lay members. . .42 

The United States constitution 
requires the 'advice and consent of 
the Senate to the appointment by the 
executive ofjudges'. The American 
Bar Association has a Standing 
Committee on the Federal Judiciary, 
restricting its evaluation ofcandidates 
to 

professional qualifications 
integrity, competence and judicial 
temperament ... Political or 
ideological philosoph[ies] are not con
sidered, except to the extent they may 
bear upon the other factors Y 

Individual criticisms can doubtless 
be directed at some of these models. 
But they point the way. Indeed, they 
are not even all new to debate in 
South Africa. The Hoexter Report 
itself44 moots three possibilities, 
comparable to some of the examples 
given above. Nothing has happened 
in the seven years since the Report 
was delivered to indicate any further 
consideration of any of these options. 
All that has intervened has been yet 
further serious controversy, this time 
surrounding the appointment of a 
serving ChiefJustice as Acting Chief 
Justice for two years following his 
attainment of the mandatory retire
ment age of 70, in circumstances in 
which no adequate public explan
ation has been advanced by the 
Executive. 

Pivotal question 
It can hardly be doubted that South 
African society faces substantial 

CONSULTUS APRIL 1990 26 



changes, and soon, by whatever 
means. While the debates as to the 
future of the profession, and as to the 
implementation of a Bill of Rights 
continue, care must be taken that the 
pivotal question of the appointment 
of judges is not left aside. To do so 
would be to subvert in a fairly obvi
ous way the operation of constitu
tional restraints by the judicial organ 
of government upon the executive 
and legislative functions. A Bill of 
Rights enjoys little hope of being 
generally respected where appoint
ment to the judiciary remains within 
the gift of the prime litigant in con
stitutional matters. The standing of 
the Bench in turn could only be 
enhanced by the introduction of some 
independent body representative of 
the Executive, the Judiciary and the 
profession charged with the impor
tant task of appointing judges. The 
criticism of particular appointments 
on the basis that the appointees had 
little to commend themselves other 
than particular connections would be 
unlikely to continue. As a conse
quence of an enhanced stature of the 
Bench, a greater preparedness to 
accept office could be expected to 
follow. 

The vicious circle needs to be 
broken, before greater harm is done. 
A continued inaction and silence by 
the Bar in this regard will fully found 
Kafka's astringent remark: that it 
somehow never occurs to advocates 
that they should suggest or insist on 
improvements in the legal system 
which quite ordinary people must 
perceive to be necessary Y • 
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