
Alternative DisQute 

Resolution 


Achallenge to the Bar for the 1990's 

Introduction 

A
s recently as 1985 the HSRC 
Main Committee, in an 
enquiry into inter-group rela
tionships, found that the 
administration ofjustice and 

its administration were suspect 
among large sections of the popu
1ation' and termed the state of affairs 
a large-scale crisis oflegitimacy. We 
have no reas·on to assume that this 
finding no longer applies. 1 

Whatever views one might hold 
about the causes of and solutions to 
the crisis oflegitimacy that our legal 
system is undergoing, there can be no 
doubt that that crisis does exist. 

Furthermore, there can be no 
doubt that recent attacks made 
against the Bar as an institution both 
from within and from without the 
legal profession will continue. These 
attacks indicate clearly that the Bar 
itself is undergoing a crisis. 2 

Then there is the ever present con
cern as to whether the existing system 
can cope with the pressures expected 
to be put on it in the coming years . 
Given political and social change in 
most spheres, these pressures must 
inevitably increase in the future. One 
example is the process of privatiza
tion and the added demands this will 
make on our Industrial Court. 

Many responses to these crises 
have been proposed and imple
mented. These include the provision 
of more, and more varied forms of, 
legal aid; the creation of the Small 
Claims Court; the admission of more 
black persons to both branches of the 
profession and especially to the Bar; 
the more active and vigorous defence 
of basic human rights and attention 
to the problem of costs of professional 
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In this article the author correctly 
points out that 'there is the ever 
present concern as to whether the 
existing system can cope with the 
pressures expected to be put on it in 
the coming years' and proposes that 
the legal profession should involve 
itself in the creation of alternative dis
pute resolution schemes in South 
Africa. This proposal deserves the 
serious attention of the profession. 
But attention should also be given to 
the criminal field by devising schemes 
whereby certain accused persons (par
ticularly young persons) are not 
prosecuted but given a chance to 
return to society under specified con
ditions, ie 'diversion from the crimi
nal process' as such schemes are 
referred to in countries where they 
already exist. - Editor 

services in general and litigation in 
particular. 

It is not the purpose of this article 
to question these responses. They are 
obviously both necessary and com
mendable. However, in my view they 
do not go far enough. 

In developing these responses, 
little attention has been paid to the 
question as to whether our legal sys
tem is in all cases the most suitable 
means of resolving disputes and 
whether it is likely to produce a result 
appropriate and acceptable to the dis
putants. The responses mentioned do 
not tackle the question as to whether 
there are not also other means, in some 
cases perhaps better means, of providing 
to society at large ajust and appropri
ate method of dispute resolution 
which is both accessible and afford
able. In other words, the responses 
mentioned have in common that they 
accept existingjorms of dispute reso
lution as given. It is necessary, there
fore, to look at other forms of dispute 
resolution. Such an enquiry may 
produce additional potential solu
tions, albeit partial solutions, to the 
crises referred to. 

The practice of ADR in 
the United States of 
America3 

To the extent that alternate forms of 
dispute resolution exist in South 
Africa today, these initiatives are 
based largely on practices and insti
tutions in the United States of 
America and, to a lesser extent, in the 
United Kingdom. It is useful there
fore to look to the development of 
ADR in the United States in order to 
assess the future of the concept in 
South Africa. 

Initially ADR in the United States 
was synonymous with alternate forms 
of dispute resolution in the labour 
field. Today, however, a vast and 
burgeoning practice has grown up, 
mainly outside of the legal profession, 
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whereby disputes in many aspects of 
private and public life are resolved 
without recourse to the more tradi
tional forms of dispute resolution 
such as litigation. In addition, many 
institutions and bodies have grown 
up to cater for this growing practice. 
Significant academic resources too 
have been devoted to the scientific 
study ofconflict and the development 
of appropriate institutions and prac
tices to deal with that conflict. At 
universities throughout the United 
States there are facilities for the study, 
research and practice of conflict reso
lution in its various forms. But one 
example is the renowned Harvard 
Negotiation Project at Harvard 
University in Massachusetts. 
According to Professor Frank E 
Sander, a professor of the Harvard 
Law School,4 the interest of Ameri
can society in alternative forms ofdis
pute settling began in the late 60's. 
Since then ADR has become a sig
nificant part of conflict resolution in 
the United States involving Federal 
and State Institutions, Public 
Authorities, The American Bar 
Association, Universities and private 
organisations and individuals. There 
can be little doubt that for the above 
reasons the United States ofAmerica 
provides a useful source of infor
mation and experience for us when 
examining the concept of ADR. 
What follows below is drawn largely 
from the American experience. 

Definition of ADR 
'ADR refers to a diverse array of dis
pute resolution approaches, often 
involving a neutral third party, that 
can assist disputing parties to resolve 
disagreements. ' 5 The approaches 
referred to are those other than for
mal court adjudication. 

In a pamphlet entitled 'Alternative 
Dispute Resolution - An ADR Pri
mer'6 ADR is described as follows: 

ADR refers to a broad range of 
mechanisms and processes designed to 
assist parties in resolving differences. 
These alternative mechanisms are not 
intended to supplant Court adjudica
tion , but rather to supplement it. 

ADR provides an opportunity to 
resolve conflicts, creatively and effec
tively, finding the process that best 
handles a particular dispute . It is use
ful for resolving mini-disputes that 
never get to Court, as well as provid
ing the means of settling 90 %-95 % of 
the cases that are filed in Court. 

In his article referred to above 7 

Sander too, points out that of the dis-
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putes ultimately filed in Court, 
approximately 90 % - 95 % are set
tled by negotiation, with little or no 
Court litigation. He concludes that 
the argument for' alternatives' is not 
based on a need to find a substitute 
for Court adjudication. Rather, he 
argues, it was based on the need to 
gain a better understanding of the 
functioning of these alternative 
mechanisms and processes. 

The first point to note about ADR 
therefore is that it is not a substitute for 
more formal methods ofdispute reso
lution, but rather a supplement to such 
methods. 

The goals of the ADR in 
the United States 
Sander8 cites four goals of ADR in 
the United States. They are: 
1 To relieve Court congestion, as 

well as undue cost and delay; 
2 	To enhance community involve

ment in the dispute resolution 
process; 

3 	To facilitate access to justice; 
4 	To provide more 'effective' dis

pute resolution. 
He comments as follows: 
These goals might overlap and con
flict. Consider, for example, the 
problem of "excessive" access . Ifsoci
ety is too ready to provide access for 
all kinds of disputes, this will lengthen 
the queue and aggravate the conges
tion problem. Similarly, measures 
aimed at relieving Court congestion 
would take a very different form from 
measures designed to enhance com
munity control over dispute settle
ment. Hence it is essential to think 
clearly and precisely about the reasons 
for pursuing ADRMs. 

Sander continues 
considering the complex social condi
tions that have led to Court congestion 
and concomitant delay, it seems spe
cious to assume an appropriate use of 
alternatives can significantly affect 
Court case loads. This is not to say 
that a cautious and informed use of 
ancillary mechanisms to screen Court 
cases is not worth undertaking. On the 
contrary, such a programme holds 
considerable promise. But the notion 
that a pervasive use of arbitration and 
mediation will solve "the Court cri
sis" seems misguided. The principle 
promise of alternatives stems from the 
third and fourth goals set forth above. 
Our primary effort should be directed 
towards these two goals. And since the 
access goal can only be fulfilled by 
providing access to an ADRM that is 
appropriate for the particular dispute, 
the third and fourth goals in effect 
coalesce. 9 

Forms of ADR in the 
United States 
It is not the purpose of this article to 
provide a thorough and detailed 
description of the various forms of 
ADR that are at present in use in the 
United States. 

However, it may be constructive 
to record that in the United States, 
as in South Africa, ADR first estab
lished itself in a significant way in the 
field oflabour-management disputes. 
However, again as in South Africa, 
even before this, it was not uncom
mon for commercial contract dis
putes to be submitted to private 
arbitration. Since the emergence of 
the ADR phenomenon in the United 
States, commercial arbitration has 
been greatly extended and its prac
tice has been expedited and 
improved. 10 

In addition, in the United States, 
ADR has a significant practice in the 
following fields: consumer disputes; 
divorce; parent/child disputes; dis
putes within institutions ( eg prisons); 
disputes between citizens and 
government; public disputes and 
others. The methods evolved to deal 
with such disputes include the 
appointment of a third party neutral 
to assist the parties in reaching con
sensus (mediation), arbitration, vari
ous Court annexed mechanisms and 
mini trials. 11 12 

In his article referred to above 
Sander also describes the multi-door 
courthouse experiment in the United 
States (MDC) as follows: 

A provisional first-step type of MDC 
could consist essentially of a screening 
and referral clerk who would seek to 
diagnose incoming cases and refer 
them to the most suitable ADRMs. 
Depending on the available mechan
isms in the particular community, 
referrals might be made to mediation, 
arbitration, court adjudication, fact 
finding, malpractice screening, media 
action lines or an ombudsman. Such 
a model would be subject to all the 
familiar deficiencies of a referral 
scheme. For example, slippage often 
occurs between the act of referral and 
the receiving agency's actual handling 
of the case. 

A more ideal model would contain 
all the" doors" under one roof, as part 
of an integrated dispute resolution 
centre. Such a mansion might feature 
the following doors: 

(1) effective 	 and accessible small 
claims adjudication; 

(2) 	services for family, landlord/ 
tenant, and other continuing rela
tions cases ; 
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(3) 	ombudsmen for the processing of 
disputes between citizens and 
large bureaucracies; 

(4) 	social service agencies providing 
mental health counselling and 
treatment of alcohol and drug 
related problems; 

(5) 	 trial court of general jurisdiction 
for novel statutory and constitu
tional claims, as well as major 
criminal cases; and 

(6) 	compulsory arbitration for small 
monetary claims. 

Additional dispute processing 
forums might include those mediating 
or arbitrating juvenile matters and 
those handling ordinance violations 
such as bad checks and health code 
and building code violations. 

Recently, under the auspices of the 
American Bar Association, three 
cities, Tulsa, Houston and Washing
ton DC, have been selected for 
experimental multi-door courthouse 
projects. These programs are now in 
their initial eighteen month pilot 
phase. At the end of that period mid
course corrections will be made in the 
structure of the referral scheme to take 
account of malfunctioning or missing 
"doors". In a final six month phase, 
the ABA hopes to draw on the learn
ing of thes~ experiments to develop a 
nationally replicable model. 

ADR in 

South Africa 

Mediation and what is in effect an 
expedited form of arbitration, have 
for some years now successfully been 
practised in the field of industrial 
relations. 13 In addition processes of 
mediation have been contemplated 
and to some degree even used in com
munity disputes. Recently the use of 
mediation has been proposed in the 
field of environmental disputes and 
also disputes concerning property 
sales. The Insurance Industry has 
recently appointed prominent retired 
legal practitioners as mediators to 
resolve disputes arising in their 
industry. 

Given the future social and politi 
cal development of South Africa, 
there can be little doubt that the 
forms of ADR will increase and the 
application of ADR will grow in the 
years to come. The question that this 
article seeks to pose is to what extent 
ought the Bar to involve itself in and 
attempt to influence and determine 
that growth. 

Proposal 
It is my belief that it will, in the long 
term, be to the credit of the legal 
profession, should it involve itself in 
a creative and dynamic way in the 
introduction of, development of and 
practice of alternative dispute reso
lution in South Africa. In addition 
the involvement of the legal profes
sion in such a project would be a fur
ther positive response to the crises 
referred to in the introduction. 

However, the strongest argument 
in favour of the intervention of the 
legal profession in such a project is 
perhaps best expressed in the prin
ciple cited by the Right Honourable 
Lord Benson in his address to the 
First National Bar Conference held 
in Cape Town during April 1988 
when he quoted the Royal Commis
sion Report on the question of fusion 
to the following effect: 

Any rule made by or privilege granted 
to a profession must be designed not 
for the private benefit of the members 
of the profession, but to protect the 
interests of, or to enhance the level of 
service to, the public. 

Briefly the arguments in favour of 
such an intervention by the Bar are: 

1 	The legal system and in particular 
the administration ofjustice facing 
the crisis oflegitimacy it does in a 
changing South Africa, needs to be 
flexible and creative if it is to sur
vive that crisis in any meaningful 
way. Any proposal therefore which 
may potentially contribute to a 
solution of that crisis ought to be 
thoroughly investigated by profes
sional bodies within our legal 
system. 

2 	The Bar in particular needs to 
investigate and needs to be seen to 
investigate creative alternatives in 
response to criticism levelled at it, 
this in the context of its overall 
duty of providing an accessible and 
effective service to the society in 
which it exists. 

3 	 Given the inevitability of a grow
ing ADR practice in South Africa, 
the legal profession is ideally suited 
to ensure that such a development 
takes place in a responsible and 
effective manner. 

4 	 Lastly, there are obvious material 
and other benefits that may accrue 
to practising members of the legal 
profession should they actively 
participate in the development of 
ADR projects and programmes in 
this country. 

At a recent meeting of the Execu
tive of the General Council of the Bar 
it was decided to establish a sub
committee to investigate ADR and to 
report back to the GCB. This will be 
done in conjunction with a similar 
committee appointed by the Associ
ation of Law Societies. It was also 
decided in principle to promote the 
concept of ADR within the pro
fession. 

The profession has taken the first 
step. There can be little doubt that 
global attitudes to conflict resolution 
have undergone a major shift in the 
last decade. This shift is no less evi
dent in South Africa. In both the 
short and long term it must have a 
lasting effect on the manner in which 
society approaches and resolves dis
putes at all levels. This in turn will 
have a marked influence on our legal 
system and on the administration of 
justice. These changes the Bar cannot 
afford to ignore. Indeed, the Bar is 
ideally equipped to play a leading role 
in the development of our legal sys
tem and the administration ofjustice 
into the next decade. Decisions made 
by the Bar now will certainly have far 
reaching effects into the future. _ 

1 	Editorial, (1988)1 (2) Consultus. 
2 	The opinion of Mr Billy van der 

Merwe, a past President of the 
Association of Law Societies of South 
Africa that the Bar 'is gou geldmaak' 
is not an isolated one. See: Consultus 
supra plO. 

3 	The writer has undertaken two study 
tours of the United States of America 
in order to learn about alternate 
forms of dispute resolution. In addi
tion he has undergone a course in 
mediation under the auspices of the 
Advisory Conciliation and Arbitra
tion Service (ACAS) (United King
dom). He has also, since 1983, 
mediated and arbitrated a number of 
labour disputes in South Africa. 

4 	University of Florida, Law Review , 
vol 37, Winter 1985, No 1, P 1. 

5 	Administrative Conference of the US 
(Federal Government) An 
Introduction to ADR. 

6 	 Issued by the Standing Committee 
on Dispute Resolution of the Ameri
can Bar Association, Washington 
DC. 

7 Dp cit pp 1 and 2. 

8 Sander, op cit p 3. 

9 Sander, op cit p 3. 


10 	This has largely been achieved 
through the efforts of the American 
Arbitration Association which pro
vides a comprehensive service in this 
and other fields . 
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11 	 In his article referred to above at p 4, 
Sander states as follows : 'The most 
common and familiar form ofdispute 
settlement between two parties is bar
gaining or negotiation. Negotiation 
offers the great advantage of allowing 
the parties themselves to control the 
process and the solution. Sometimes, 
however, disputants are unable to 
settle the dispu te, and a third party 
must be engaged . If a third party 
joins the negotiations, the parties 
must determine whether he/she has 
power to impose a solution on the 
parties, or whether the third party is 
simply to help the disputants arrive 
at their own solution. The latter role 
is commonly referred to as concili
ation or mediation. The former 
might entail some form of adjudica
tion, by a Court, an administrative 
agency, or a private adjudicator also 
known as an arbitrator'. 

12 	 Sander (at plO of his article referred 
to above), describes the mini-trial as 
follows: 'Ten years' ago some 
imaginative litigants in the federal 
district court in California developed 
an innovative extrajudicial mechan
ism to aid in the settlement of com
plex and protracted litigation. The 
procedure calls for the parties to 
select an experienced individual to 
preside at a two-day information 
exchange. Each party has one day to 
present its case in any form it desires, 
including questions for the opposing 
side. The highest official of each 
party, assuming a corporate litigant, 
must attend this hearing. At the end 
of the proceedings, the two top offi
cials confer, without their lawyers, to 
evaluate the case. In the seminal case 
utilizing this innovative procedure, 
the parties promptly settled. If an 
agreement is not reached, then the 
presiding official will give his view 
concerning how the case would be 
resolved in court. The parties then 
use this additional information to dis
cuss settlement. If settlement is not 
achieved, the procedure has no 
evidentiary effect and the case 
returns to court. In virtually all cases 
which have utilized this procedure, 
however, settlement has been 
achieved. The procedure has the 
additional virtue that it can be read
ily adapted to different situations (eg 
the presider can be dispensed with, 
more or less time can be allowed for 
the presentations).' 

13 	 During 1989 the Independent Medi
ation Service of South Africa 
(IMSSA) mediated and arbitrated 
approximately 750 labour disputes. 

Litigation: 

In the American legal system, a 

basic right which guarantees every 

person his decade in court. 


-	 White Js law dictionary 
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Joint Statement by 

Association of Law Societies 


and General Council of 

the Bar of South Africa 


O
n Friday, January 26,1990, 
the Executive Committees of 
the Association of Law Soci
eties (' ALS') and the 
General Council of the Bar 

('GCB'), held their annual joint 
meeting to discuss matters of com
mon concern to the attorneys and 
advocates of South Africa. 

Subsequent to the meeting, the fol
lowing joint statement was issued: 

1 	Both branches of the profession 
have agreed that they will actively 
promote Alternative Dispute 
Resolution procedures such as 
arbitration, mediation and concili
ation. Alternative Dispute Resolu
tion (' ADR'), is not a simplified 
method of litigation, but a more 
informal system for resolving dis
putes. The main advantage of this 
method is that parties to a dispute 
will often be able to achieve a 
quicker and cheaper resolution of 
their problems without having to 
subject themselves to the rigours 
and delays of a court case. ADR, 
however, can never provide a com
plete substitute for litigation. It 
should therefore be seen as an 
integral part of the whole process 
ofjustice and should form part and 
parcel of the skills upon which a 
lawyer can call in delivering legal 
services to his clients. The import
ance of ADR is that, in certain 
appropriate circumstances, the 
dispute can best be resolved 
without resorting to litigation, and 
more often than not, the opposing 
parties' sense of justice may be 
satisfied when a particular method 
of ADR is implemented, because 
it is more flexible than strict litiga
tion conducted in the Courts. 

The ALS and the GCB have 
accordingly decided to act jointly 
in making this system known to 

the public and in organising semi
nars on the subject for members of 
both branches of the legal pro
fession. 

2 	The ALS and the GCB are also of 
the opinion that the reform of the 
pro Deo system should be given 
urgent attention by the Govern
ment, especially in cases where the 
death penalty may be imposed. In 
all such matters the advocate 
should be assisted by an attorney 
and proper instructions given to 
both advocate and attorney by the 
Legal Aid Board. The ALS and 
the GCB share the view that it is 
a top priority that the pro Deo sys
tem be brought under Legal Aid 
without delay. 

3 	The ALS and the GCB once again 
reiterate the necessity for the cre
ation of an Ombudsman, in the 
classical sense, in South Africa. In 
the current debate about a new 
constitutiQnal dispensation for the 
Republic and with major changes 
envisaged, it is imperative that 
fresh attention should be focused 
on the administrative side of the 
Government of this country. The 
classical Ombudsman, as known 
in European and other countries, 
is an independent commissioner 
who has the authority to inves
tigate any complaint by a citizen 
concerning the administrative 
actions of public officials and to 
report thereon to Parliament after 
a proper investigation. 

The ALS and the GCB are of 
the opinion that at present the 
Advocate-General does not have 
sufficient powers to fulfil the role 
of an Ombudsman and they there
fore urge the Government to give 
serious consideration to the 
appointment of a full-fledged 
Ombudsman. • 
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