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Section 119 proceedings, enacted for the first time when ent from preparatory examinations. In fact, from at least 
the existing Criminal Procedure Act was passed in 1977, a practical point ofview, such proceedings can be viewed 
were designed as an abridged substitute for preparatory as part of the trial proper. Consequently a strong case 
examinations, their primary object being to enable the has been made out for the view that where a capital 
attorney-general to arrive at a meaningful decision in crime is involved, pro Deo defence ought to be supplied 
the matter: At the time it was therefore thought that pro at such proceedings. If the proceedings take place at a 
Deo defence would not be justified, such defence not centre where advocates are not readily available, an 
being provided at preparatory examinations. However, attorney should be appointed to represent the accused. 
as has been clearly demonstrated by profParmanand, It is trusted that this matter will receive the necessary 
s 119 proceedings have turned out to be vastly differ- attention by the authorities. - Editor 

F
or whatever reasons Khanyile 
1988 3 SA 795 (N) may have 
been overruled by a full bench 
of the NPD in Mthwana 1989 4 
SA 361, information to an 

accused of his right to legal repre
sentation remains uncontradicted. 
That being the case, and bearing in 
mind particularly the dictum in 
Chaane 1978 2 SA 891 (A) 897A-D, 
the question arises as to what impact 
the actual absence oflegal represent
ation has for an accused at s 119 pro
ceedings. 

Nature of s119 
proceedings 
Indeed s 119 proceedings have been 
described as being more in the nature 
of administrative inqulnes. 
(Thokozani Richard Gxaba CC 157/85 
unreported judgment of MilneJP (as 
he then was) of 14 August 1985, full 
bench). In casu MilneJP pointed out 
that s 119 proceedings, although they 
may eventually become trial pro
ceedings in terms of s 121(4) (a) 
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of the Act (or in terms of s 122(4) read 
with s 235( 1), may become part of 
evidential material), are certainly not 
trial proceedings ab initio. That a 
s 119 proceeding is merely 'a pre
liminary inquiry' was earlier con
firmed in Hendrix 19793 SA 816 (D) 
819C by Milne J. More recently in 
S v Singh (1990 1 SA 123 (A) 138E), 
it was again affirmed that's 119 
proceedings could not be regarded as 
the start of, or part of, the subsequent 
trial' . It certainly is not disputed that 
since s 119 proceedings are primar
ily administrative in nature and that 
the fact that a magistrate does not 
inquire from an accused whether he 
wants legal representation does not 
necessarily vitiate such proceedings. 
But in a country like ours one is reluc
tant to regard this as an equitable 
state of affairs. 

Accused prejudiced 
It is true that at s 119 proceedings an 
accused person must be informed of 
his rights, and that he is not obliged 
to answer any questions, especially in 
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the case where he pleads not guilty . 
But what is the effect of such moni
tion? Does your average black South 
African, Joe Zulu - and he consti
tutes the majority of South Africa's 
black illiterate - really understand 
the implications ofwhat has been put 
to him? It is agreed that even if the 
s 119 proceedings are admitted under 
one of the sections already referred 
to, the accused who at the trial may 
be represented by counsel still has 
recourse to challenge the weight to be 
attached to the s 119 proceedings 
(Shabalala 19864 SA 734 (A) 746F-H; 
Sesetse 1981 3 SA 353 (A) 376B; 
Tsankobeb 1981 4 SA 614 (A) 
628A-C). Notwithstanding this, is he . 
not at the subsequent trial immedi
ately prejudiced on the basis that at 
the s 119 proceedings he has, inter 
alia, made a previous inconsistent 
statement from which .an adverse 
inference inadvertently lodges itself 
in the mind of the trier of fact or in 
that of one of his assessors? 

While it is trite that not all s 119 
proceedings are necessarily followed 
by trials, what of those instances in 
which the attorney-general does 
indeed elect to prosecute? Does the 
absence oflegal representation or the 
advice to the accused of his right to 
legal representation, at the s 119 
stage, not prejudice his subsequent 
conduct of a trial irrespective of 
whether he is legally represented at 
such trial or not? Are the various 
warnings to the accused at the s 119 
proceedings meaningful to the 
majority of illiterate accused? Surely 
it is futile even to attempt to clarify 
to the accused what the purpose of the 
s 119 inquiry is and then, with the 
best of intentions , advise him that he 
need not say anything or answer any 
questions. The problem is further 
compounded: the admonition is 
given by the presidingjudicial officer. 
To the average accused, this (albeit 
well-meaning) gentleman is part of 
the system - even if he is not there 
to prosecute, he is certainly there to 
persecute. The extent of such suspi
cion can be verified by some pro Deo 
counsel who undoubtedly will con
firm that even they sometimes find 
themselves in the unenviable position 
of being suspected by their client of 
being a representative of, and there
fore on the side of, the State. The 
question therefore arises as to what 
extent the accused can really be 
expected to place his faith in such 
presiding Judicial officer. Are the 
proceedings then not palpably and 
grossly unfair, as was once stated in 
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the now overturned Khanyile decision 
(818G)? 

Characteristics of 
criminal proceedings 
In a recent (as yet unreported) case, 
State v Zeblon Biyela CC 190/88 held at 
Stanger in the Circuit Local Division 
for the Zululand District, counsel for 
one of the accused made the follow
ing observations about s 119 pro
ceedings: 'Although they may have 
the nature of an administrative 
inquiry, they have also all the charac
teristics of criminal proceedings, 
vide: 
(a) 	they are held in a Magistrate's 

Court; 
(b) 	the presiding officer is a magis

trate; 
(c) 	 the accused is asked to plead to 

a criminal charge; 
(d) 	the accused is entitled to legal 

representation (s 73(2)); 
(e) 	 the record of these proceedings 

may be used against the accused 
at the next stage of the proceed
ings, namely the trial; 

(f) 	 an accused may be convicted on 
the record of the s 119 pro
ceedings. ' 

It is submitted that item (f) is in 
itself sufficient justification for 
extending the observation iterated in 
Chaane supra 897 A-D to s 119 pro
ceedings. 

Not fair 
In any event, surely the eventual trial 
cannot be fair if all the steps that 
preceded such trial were not in 
accordance with due process of law. 
In the circumstances, is it not fatuous 
merely to inform the unrepresented 
(and particularly black) accused at a 
s 119 proceeding of his right to legal 
representation? Such information to 
him is a hollow courtesy; it is simply 
part of the ceremony. In any event, 
while he might be hearing, he cer
tainly could not be listening (if indeed 
he can understand!). He is on his 
own, and quite intimidated by every
thing and everyone that are there. 
The entire experience is daunting 
and alien. In such a scenario, what 
is the effect of a mere explanation of 
his rights? 'To let him know of that 
right, yet not how to exercise it when 
he has no idea and starts running into 
trouble, is not of much use. Mere lip 
service · to the duty is then paid'. 
(Hlongwane 1982 4 SA 321 (N) 323B
D per Didcott J . ) 

Natural justice 
It is a tautologous submission, but 
necessary, that rigorous adherence to 
statute can be iniquitous where omis
sions therein have the consequence 
that principles of natural justice and 
public policy, fair play and due 
process are overlooked: '[w ]hile a 
criminal trial is not a game in which 
the participants are expected to enter 
the ring with a near match in skills, 
neither is it a sacrifice of unarmed 
prisoners to gladiators' (Williams v 
Twomey (1975) 510 F 2d 634 at 640 
per Wyzanski J, quoted in Khanyile 
(812H)). Because the s 119 proceed
ings is not a trial per se, it does not 
necessarily follow that an accused 
need not be provided with legal 
representation where he cannot 
afford it and does not object to it. In 
fact, the provision of such represen
tation should be imperative where the 
justice of the case demands it. Sim
ply to inform the incognisant of his 
right to legal representation is a vacu
ous exercise, its dubious merit lying 
in the fact that it is, for the presiding 
officer, perfunctory. (See further 
N Steytler The Undefended Accused 
Kenwyn: Juta 1988, particularly at 
234-242). 

Pro Deo defence 
must be provided 
The current situation being what it 
is, it is perhaps not improper to 
extend SchreinerJ A's dictum in Mati 
1960 1 SA 304 (A) 306H to s 119 
proceedings, and to adapt such dic
tum by recommending that' . . . it is 
a well-established and most salutary 
practice that whenever there is a risk 
[for that particular accused that his 
sentence could be especially grave] 
. . . the State should provide defence 
by counsel if the accused has not 
made his own arrangements in that 
behalf.' (Own words in brackets.) It 
ought further to be standard pro
cedure that where, before the s 119 
proceedings the indications are that 
the accused will be facing a capital 
offence, the State should seriously 
consider providing the accused with 
pro Deo counsel at the s 119 proceed
ings, should he not object nor be in 
a position to afford his own.Other
wise the resultant trial is on account 
of the absence of legal representation 
at the s 119 proceedings rendered 
palpably and grossly unfair. • 

Settlement: A device by which lawyers 
obtain fees without working for them. 

- White's law dictionary 
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