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worked and whether the conditions of 
suspension have been complied with . 
These conditions will operate from 
Monday, 15 May 1989. 

Motivation 
The motivation for this sentence is 
clear and to the point and as such 
presents an excellent example of a 
reasoned judgment. To begin with, 
the court indicated that the crime of 
dealing in uncut diamonds is ' . .. 
considered to be of a very serious 
nature and certainly no less reprehen
sible than any other crime involving 
dishonesty.' Hendler J himself had 
previously stated that' .. . imprison
ment for first offenders would be the 
norm and only where special circum
stances are present would an alterna
tive form ofpunishment be imposed. ' 
(S v AJ Fourie (SWA) 24-2-1988 
(unreported)) . 

Regarding the accused's personal 
circumstances the court took into 
consideration that he was respected 
by all sections of the community, 
highly regarded as a medical practi
tioner and apart from his two convic
tions, of irreproachable character. 
According to psychological evidence 
imprisonment would have had a 
traumatic effect on the accused and 
would probably have led to suicide . 
At the age of 60 the accused was also 
an elderly person. 

The court considered the evidence 
that many people in society did not 
regard the unlawful dealing in uncut 
diamonds as a serious offence to be 
an indication that these people did 
not appreciate the seriousness of the 
crime. .. 

Unfortunately the effect this might 
have had on the eventual sentence 
was not discussed. 

After referring to S v Holder 1979 
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A
medical doctor was convicted 
of dealing in uncut diamonds 
to the value of almost 
R60 000 without a licence to 
do so. As punishment he was 

required to render community ser
vice after hours at specified hospitals 
for 56 hours every week for the fol
lowing two years. To fit 56 hours into 
a week, one has to work for at least 
eight hours per day, seven days a 
week - and in the doctor's case 
without any remuneration. He will 
probably have to continue his own 
practice but will only be able to do so 
to a limited extent. In the process he 
will probably lose patients who might 
not return after the two year period 
has lapsed. I cannot imagine that 
anybody would have doubts about 
the heaviness of this penalty. 

The sentence imposed was the 
result of the trial in S v Rabie (an 
unreported decision of the Supreme 
Court of South West Africa delivered 
on 12 May 1989 by HendlerJ). The 
conviction was the accused's second 
for a similar offence in two years. 
Verbatim the sentence reads as follows: 

You are fined R20 000 or two years' 
imprisonment and a further two 
years' imprisonment which is sus
pended for five years on condition that 
you are not convicted of an offence 
created by s 28(1)(a), (b) and (c) of 
Proclamation 17 of 1939 which is 
committed during the period of sus
penSIOn . 

Further that you render community 
service in the form of workipg 56 
hours per week, "after hours" being 
between 5 pm and 8 am including 
week-ends and public holidays every 
week for two years (104 weeks) at the 
Out-patients Department of either the 
State or Katutura Hospitals depend
ing upon the wishes of the hospital 
Superintendent and that your duties 
are also to include the routine visits to 

The author of this article, Mr WF 
Krugel, Regional Court President, 
Pretoria, is also the Chairman of the 
Departmental Work Group: Overcrowd
ing ofPrisons since 1981. Especially in 
the latter capacity Mr Krugel has over 
the years made a careful study of inter 
alia community service as a sentenc
ing option. In the present article (see 
also 'Nuwe momentum vir gemeen
skapsdiensvonnisopsie' (1989) 2 Con
sultus 34) Mr Krugel argues that 
community service can also be used to 
punish serious crimes but expresses 
the view that such sentences should 
not be too lengthy: 'A court will realise 
that the higher the number of hours it 
imposes) the higher the risk of the offender 
failing to comply will become and the more 
likely it will be that its objective ofserving 
the interests of the community will not be 
attained. A court should guard against 
imposing on an offender a burden with 
which he would not be able to cope. ' 

the prison that are carried out by the 
Department. Further , the Chief 
Medical Superintendent is requested 
to file a monthly report to the Regis
trar of this Court stating the hours 
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2 SA 70 (A) 81B the judgment con
tinues as follows: 

I am in respectful agreement with this 
approach and am of the opinion that 
the fact that you are a medical doctor 
and therefore have a special talent to 
offer society is something that I must 
bear in mind and something which 
can be considered by this Court to be 
a special circumstance. It is not often 
that a person of your profession is con
victed of a serious criminal offence but 
when it does happen as in this case the 
Court must seriously consider 
whether your special qualifications 
could not be better put to use by serv
ing society rather than being oflimited 
use in the sick-bay of a prison to which 
you would be confined. 

The accused's counsel suggested that 
the court should order the accused to 
work without remuneration at the 
State Hospital for the same period of 
imprisonment that would normally 
be imposed. This allowed the infer
ence that the accused could finan
cially afford to work without pay. The 
court rejected this suggestion, par
tially because'. . . I do not think that 
would be an effective sentence 
because you would be doing what you 
normally do every day except that 
you would receive no remuneration 
for your services but other than that 
you would suffer no hardship. . .'. 

For this reason the court ordered 
the accused to render his community 
service after hours, ie from 17hOO to 
08hOO. A real problem finding 
suitably-qualified medical doctors 
who were prepared to work after 
hours was being experienced and the 
accused's service would have sub
stantially alleviated this problem. 

The court concluded that: 
A sentence of this nature would enable 
you to continue your private practice 
to a limited extent if you have the 
strength and energy to do so after 
working eight hours every night. 

Apart from the forfeiture of the 
R31 000 which the accused paid for 
the diamonds, he was also imposed 
a fine of R20 000 (the maximum 
available to the court) '. . . because 
avariciousness plays a major role in 
this type of crime . . .'. 

Tradition 
Sentencing tradition would have 
justified a sentence of imprisonment 
in this matter, which would merely 
have led to the incarceration of a 
respected member of the community 
with no advantage to anybody what
soever. In fact, it would have been a 
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substantial financial burden for the 
taxpayer. A sentence of imprison
ment might have satisfied the con
cepts of retribution and deterrence, 
but the imposed sentence does so to 
an even greater extent. Which profes
sional person would not be deterred 
by the idea ofhaving to work for free 
for a period ofup to two years or even 
more (especially at night and over 
week-ends)? Who would claim that 
the doctor does not repay his debt to 
society? 

This judgment shows that serious 
crimes need not always be punished 
with imprisonment. Especially in 
cases involving dishonesty it may be 
appropriate to connect community 
service to a fine and/or authorised 
forfeitures of property. Regional 
courts may well take note of the deci
sion as many of the more serious 
theft, fraud and other matters where 
such a sentence could be considered, 
are tried by them. This does not 
mean that community service can be 
advocated in every case the 
appropriate ones will be few, but 
there are more opportunities for 
applying it than are presently made 
use of. 

Accused's special 
talents 
S v Rabie makes it plain once again 
that special talents or training should 
be taken into serious consideration 
during sentencing. It will very often 
be to far greater benefit to employ 
such training or talent in the interests 
of the community than to let it rot in 
prison. Why should an attorney 
almost invariably be sent to prison for 
theft of trust funds? He has special 
training. Why not employ him to 
work for the benefit of the commu
nity? - not to make life easier for 
him, but for the community's sake. 

It is also clear from the judgment 
that the purpose of imposing 
community service need not be to 
enable the offender to retain his 
employment. Very often it will, but 
if the offender is financially in a posi
tion to survive without income for a 
certain period and his crime is of 
sufficient seriousness, he may indeed 
be ordered to do his community ser
vice on a full-time basis. 

Extraordinary long term 
A word of warning is, however, 
essential. This case involves an extra,. 

ordinary long term of community 
service (5 824 hours), both in relation 
to provisions for community service 
in other parts of the world and in rela
tion to general practice in South 
Africa. Most countries allowing com
munity service prescribe a maximum 
number of hours that may be 
ordered. In Britain and South Aus
tralia this maximum is 240 hours, in 
New Zealand 200 hours and in 
Canada 364 hours. In the United 
States of America more than 200 
hours are seldom required although 
no maximum limit is generally 
prescribed. No statutory limit exists 
in South Africa. 

The general practice regarding the 
length of these sentences in South 
Africa is not easy to determine, as 
community service is still in a process 
of development. In S v Khumalo 1984 
4 SA 642 (W) the accused was 
required to render community ser
vice for 1 000 hours over a period of 
two and a half years at a rate of at 
least 30 hours per month. This sen
tence followed a conviction of culp
able homicide involving the use of a 
fire-arm. The service was to be ren
dered for the National Institute for 
Crime Prevention and the Rehabili
tation of Offenders (NICRO). In S v 
Louw 1986 2 SA 236 (T) 238H a 
member of NICRO expressed the 
opinion that the number of hours in 
the Khumalo-case was too high as 
NICRO might have experienced 
difficulty in keeping him busy and the 
accused might have found it difficult 
to find the time to render his service. 
She was of the opinion that 60 hours' 
community service at 5 hours per 
month would be appropriate. This 
would of course not be acceptable. It 
would amount to community service 
for little more than an hour a week, 
and for an offence such as culpable 
homicide resulting from drunken 
driving it would not serve as punish
ment at all. But the argument that the 
supervising body may experience 
difficulty in keeping the offender busy 
is a sound one and courts should be 
aware of this problem. Community 
service is ofno use if the offender can
not be kept busy. The difficulty the 
offender may experience is, however, 
another matter altogether. As with 
the payment of compensation (S v 
Benetti 1975 3 SA 603 (T) 605B) or a 
fine (S v De Beer 1977 2 SA 161 (0) 
163C-D) the idea with community 
service is not to make life easy for the 
criminal. A court imposes punish
ment in order to punish and if the 
offender finds it difficult to fit in 30 
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hours per week, that is part of his 
punishment. Dr Rabie's community 
service has not been tailored to make 
it easy for him and this should be the 
general approach. 

Investigation 
In an investigation which included 
community service in the lower 
courts for the period 1 October 1986 
to 31 December 1986 it was found 
that more than 300 hours' commu
nity service were rarely imposed in 
South Africa (Terblanche 'Aanwen
ding van a 297 en 300 van die Straf
proseswet 51 van 1977 (Deel 2)' 
(1988) 23 The Magistrate 109 at 111). 
(More recent statistics may show a 
changing trend.) Why is such a low 
maximum number of hours (rela
tively speaking) generally prescribed 
worldwide? The answer is_simple: as 
the number of hours increase so does 
the probability that the offender will 
default. Of course it will be argued by 
some that if the offender defaults he 
has only himself to blame should he 
end up behind bars. That would have 
been true if community service had 
been developed mainly to the advan
tage of the offender, but it was not. 
It is primarily intended to benefit the 
community. The fact that the best 
interests of the offender are also 
looked after, simply amplifies the 
benefit to the community. A court 
will realise that the higher the risk of 
the offender failing to comply 
becomes, the more likely it will be 
that its objective of serving the 
interests of the community will not be 
attained. A court should guard 
against imposing on an offender a 
burden with which he would not be 
able to cope. 

Two factors 
As with every other type of sentence 
the vexed problem of quantum needs 
to be addressed carefully, but in these 
cases it is not merely a question of 
what a reasonable number of hours 
would be. Apart from the concept 
that generally the severity of sentence 
is mainly determined by the circum
stances of every case, very little 
guidance on community service sen
tencing is presently available to the 
courts. It is quite clear that the term 
of community service should be 
determined with reference to two fac
tors, namely the total number of 
hours' service that have to be ren
dered and secondly the total length of 

the period from the imposition of the 
sentence until the completion of the 
community service. From informal 
discussions with offenders, members 
of the Work Group: Overcrowding ofPri
sons have concluded that offenders 
experience the total periods during 
which their sentences are operative as 
periods of punishment and not only 
the hours of actual duty. This find
ing accords with common sense: such 
a person has no week-end to look for
ward to for months on end. He is also 
stigmatised during the times he is not 
actually performing any service. To 
determine a reasonable number of 
hours it is therefore suggested that the 
court begins by determining the total 
period for which it wishes to punish 
the accused. It then decides how the 
free time of the offender can be util 
ised to determine the number of 
hours' service that should be ren
dered weekly (or monthly or 
whatever). Multiplying the number 
of hours per week by the number of 
weeks will give the number of hours 
that should be imposed. This seems 
to be the approach followed by 
Hendler J in S v Rabie and it is sug
gested that this approach be adopted 
even when the offender renders his 
services, eg on Saturdays only. 
Experience will show how many 
hours can reasonably be imposed 
without too much risk of default. 
Until studies based on reliable statis
tics are available (and it should be 
within the next two years) it is sug
gested that, as a general guideline, a 
maximum of 500 hours community 
service can be regarded as quite a 
substantial sentence which would 

meet most sets of circumstances. 
Generally speaking, the service 
should also be completed in not more 
than nine months. 

Heavy sentence 
The sentence in S v Rabie is a very 
heavy one. Dr Rabie may eventually 
find it too heavy a burden. Only time 
will tell. But the special circumstances 
of this case made it possible to impose 
such a sentence. The hospital should 
keep the doctor busy for the whole of 
the two year period. Secondly, he 
seems to be financially strong enough 
to survive without income. As a per
son he seems to be as good a candi
date for community service as 
possible - he is stable and well
respected. But it may be wise when 
imposing so severe a sentence to 
afford the offender some relief over 
the period, e g one week every six 
months, to prevent him losing heart. 
In the present case it would have led 
to a reduction of 156 hours - a mere 
3 % of the total. 

Conclusion 
In conclusion: the Rabie-judgment is 
clear authority that community ser
vice can be used to punish serious 
crime adequately. It should, 
however, not be followed unless a 
reasonable probability exists that the 
sentence will succeed. And special 
care should be taken before such a 
long period of community service is 
imposed. 

• 

Just as each age 

must wrzte zts own 


books) 

each age must 


write its own law. ) 


Jack A Hiller 
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