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to fair trials in some countries, but it 
is in ours.5 

Momentous judgment 
After this momentous judgment, 
Gideon wrote to Abe Fortas, the 
attorney who had been appointed by 
the court to argue the appeal on his 
behalf. In his letter he said: 

I have no illusions about the law and 
courts or the people who are involved 
in them. I have read the complete his
tory of the law ever since the Romans 
first started writing them down . . . I 
believe that each era finds an improve
ment in law; each year brings some
thing new for the benefit of mankind. 
Maybe this will be one of those small 
steps forward. 6 

Gideon was subsequently placed on 
trial again for the same offence. At his 
first trial when he had been convicted 
he had been sentenced to five years 
imprisonment; at his second trial he 
was legally represented and this time 
he was acquitted. Certainly a step 
forward for him. 

Gideon v Wainwright was of course 
much more than a small step for
ward. It was a crucial part of a 
process that had been under way in 
the United States ofAmerica for over 
a hundred years, and which has since 
been taken further, so that today a 
person unable to afford the services 
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F
or over twenty years Justice 
Black championed the cause of 
the indigent accused within the 
Supreme Court of the United 
States of America. In 1941 in 

his dissent in Belts v Bradyl, quoting 
from an 1859 judgment of the 
Supreme Court of Wisconsin in Car
penter v Dane Countf, he asserted that 
the guarantee of a full and fair trial 
to a pauper was' a little like mockery' 
if at the same time the pauper is told 
'that he must employ his own coun
sel, who could alone render these 
guarantees of any real permanent 
value to him.' In 1963 he finally per
suaded the Supreme Court to accept 
his view. Writing for what was now 
a unanimous court in Gideon v 
Wainwright3 he overruled Betts v 
Brady 4 saying: 

. . . reason and reflection require us 
to recognise that, in our adversary sys
tem of criminal justice, any person 
haled into court who is too poor to hire 
a lawyer cannot be assured a fair trial 
unless counsel is provided for him. . . 
Lawyers to prosecute are everywhere 
deemed essential to protect the pub
lic's interest in an orderly society . 
Similarly there are few defendants 
charged with crime, few indeed, who 
fail to hire the best lawyers they can to 
prepare and present their defences. 
That government hires lawyers to 
prosecute and defendants who have 
the money hire lawyers to defend are 
the strongest indications of the 
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widespread belief that lawyers in 
criminal courts are necessities, not 
luxuries. The right of one charged 
with crime to counsel may not be 
deemed fundamental and essential 
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of a lawyer may not be imprisoned in 
that country, unless a lawyer whose 
performance meets a minimum 
professional standard, has been 
assigned to and has represented such 
accused at his or her trial. 

The same process has begun in 
South Africa. The conflicting 
decisions in Khanyile7 , Rudman8 , 

Davids9
, and Mthwana 10 are well 

known. All recognise the importance 
of being represented by counsel at a 
criminal trial. Some say, however, 
that the absence of such representa
tion is in itself not a ground for 
challenging the fairness of a trial; 
others say that depending on the 
complexity of the case, it may be. 

Best solution 
I do not intend to address that par
ticular issue today; I hope to be able 
to do so at a different time and in a 
different place. Instead, I want to 
examine the reasons why it has been 
said that legal representation is of 
such importance, and what can be 
done to provide such representation 
to people who cannot afford to pay for 
lawyers to defend them. In doing this 
I will address some of the practical 
problems that have been raised in 
response to the call for legal represen
tation to be provided to poor people 
facing criminal charges, and suggest 
that the best solution involves the set
ting up of a public defender's system 
linked to the training of young law
yers. What I have to say is not new. 
It has been said by others before; it 
is also an issue that I myself addressed 
some years ago at a conference on 
legal training in Johannesburg. But 
time has passed and it is possibly 
more propitious now than it was then 
for this proposal to be implemented; 
so let me address it once more, this 
time from a somewhat different per
spective. 

Fundamental right 
Our system of criminal law is 
premised on the assumption that all 
are equal before the law and all who 
are charged with criminal offences 
are entitled to a fair trial. It recognises 
the right to be legally represented at 
a trial as a fundamental right the 
denial of which will vitiate the trial. 
But every day hundreds of 
unrepresented accused persons pass 
through our courts. A criminal trial 
has a familiar pattern. The accused 
is usually black. 
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The judicial officer is invariably 
white; so too is the prosecutor. The 
proceedings are conducted in a 
language which the accused often 
does not understand, or understands 
only imperfectly. Not infrequently 
the accused is either illiterate or ill 
educated and an interpreter is 
required to act as intermediary 
between the accused and the court. 
The accused is usually not 
represented by a lawyer. The prepa
ration for trial, cross-examination of 
witnesses and the presentation ofhis 
or her case by such an accused is 
usually ineffectual. Magistrates 
explain to accused persons what their 
rights are; sometimes this is done 
with sympathy, sometimes not. But 
the explanation is not of much value 
however it is given, for more often 
than not the accused has not the skill 
to cross-examine or to present his or 
her case adequately. This process 
occurs time after time. Thousands of 
undefended people pass through the 
courts in this way each year, and 
thousands are convicted and sent to 
gaol. 

Where the sentences require that 
this be done the cases are then sent 
on review, and judges are asked to 
certify that the proceedings have been 
in accordance with justice. If this is 
justice, is it justice of which we can 
be proud? 

Exercise in self-delusion 
'It is the duty of the Court' said Mr 
Justice Centlivres in R v Abdurah
man 11, 'to hold the scales evenly 
between the different classes of the 
community' - But how can that be 
done in criminal trials, when the abil
ity of an accused person to offer a 
defence, so often depends on the 
extent of his or her means. In the 
Khanyile case Mr Justice Didcott 
examines the plight of the 
unrepresented accused and, I sug
gest, shows quite conclusively that, 
as he puts it, 'the odds are stacked 
against him, and stacked heavily'12; 
to those who would challenge his 
analysis and conclusions on this issue 
I would answer, by saying that there 
are very many cases in which the 
quotation from the article published 
in the African Law Review, and cited 
by MrJustice Didcott in Khanyile, are 
true: 

to think that at the end of the trial of 
an unrepresented accused there may 
be justice is an exercise in self
delusion. 13 

If you doubt this, spend a week sit
ting in a magistrate's court anywhere 
in the country, and watch unde
fended accused attempting to defend 
themselves. 

In modern times the importance of 
legal representation is no longer 
seriously questioned anywhere in the 
civilised world. The Hoexter Com
mission treated as axiomatic the 
proposition that legal representation 
is a necessity and not a luxury. In a 
passage which has frequently been 
quoted, it said: 

Any State that prides itself on a 
democratic way of life should not 
regard legal representation of parties 
before its courts as a pure luxury or a 
fortuitous benefaction of the Govern
ment, but as an essential service . 
Indispensible to the achievement of 
the democratic ideal in any modern 
state is access to the courts for all its 
inhabitants. As has been pointed out, 
however, access means more than a 
sophisticated legal system and an 
incorruptible judiciary. For any per
son who has to appear in court, 
whether as an accused in a criminal 
trial or as a litigant in a civil action, 
the excellence of his country's judicial 
system is small comfort and any claim 
by the State that the courts are open 
to all has a hollow ring. Modern 
administration of justice is intrinsi
cally complex, and the best guarantee 
of proper adjudication is proper legal 
representation of the parties con
cerned. 14 

All the cases recognise the import
ance oflegal representation. In Rud
man, MrJustice Cooper is at pains to 
point out that our courts have fre
quently stressed the importance of 
legal representation, and he con
cludes the part of his judgment deal
ing with the right to counsel, by 
saymg: 

this judgment should not be construed 
as questioning the importance oflegal 
aid for indigent accused persons nor 
the ideal of Gideon v Wainwright, nor 
should this judgment be taken as a 
condonation of the State's regrettable 
failure to remedy the serious shortage 
offunds for legal aid, and I express the 
hope that the provision of adequate 
funds for legal aid will be given a high 
priority.15 

In Davids} case Mr Justice Nien
aber in his dissent says: 

of course it is unfair for a man to have 
to face a practised prosecutor all on his 
own 16 

but, pointing to the safeguards built 
into the system ofcriminal trials, con
cludes that the unfairness is not so 
elemental that the trial is distorted 
into a travesty of justice. 
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Laissez faire 
All the cases now hold that an accused 
person must be told ofhis or her right 
to apply for legal aid and afforded 
every reasonable opportunity to 
obtain legal representation. But if 
legal aid is denied, then according to 
Rudman and Mthwana the case must 
proceed. And even Khanyile accepts 
that it is only in the more complex 
cases that it will be irregular to try an 
unrepresented accused. The situa
tion, then, in which we find ourselves 
is this. It is irregular to deny a per
son who is able to pay for a lawyer the 
opportunity of retaining a lawyer to 
handle his or her defence; and if a 
lawyer is retained and does not turn 
up at the trial it is irregular to require 
the accused against his or her will to 
conduct the defence in person. It is 
also irregular to commence a trial of 
an indigent accused without inviting 
the accused to apply for legal aid. But 
it is not irregular, save possibly in 
complex cases, to try an unrepresented 
accused iflegal aid is not granted; yet 
very few accused people are given 
legal aid. Why we may ask, as the 
judge in Carpenter v Dane County1 7 
did, 'Why this great solicitude to 
secure him a fair trial if he cannot 
have the benefit of counsel?' The 
answer always given is a utilitarian 
one. There are inadequate resources. 
There are not enough lawyers to per
form the task, and in any event it will 
cost too much. And so we still remain 
locked into the laissez faire attitudes 
of the late eighteenth, nineteenth and 
early twentieth centuries, described 
trenchently by Cappelletti and Garth 
in these words: 

Relieving: 'legal poverty' - the inca
pacity of many people to make full use 
of the law and its institutions - was 
not the concern of the state. Justice, 
like other commodities in the laissez 
faire system, could be purchased only 
by those who could afford its costs, 
and those who could not were con
sidered the only ones responsible for 
their fate . Formal, not effective access 
to justice - formal, not effective, 
equality - was all that was sought. 18 

Attitudes changed 
Attitudes have changed since the days 
oflaissez faire. Everywhere it is now 
recognised that legal representation 
is an ingredient of a fair trial. In 
countries like the United States of 
America19 and India20 the courts 
have taken the lead in insisting that 
legal representation be provided to 

poor people facing criminal charges. 
In Europe this right is recognised by 
the European Convention on 
Human Rights2 1 which stipulates 
that where the interests of justice so 
require, people with insufficient 
means to pay for legal representation 
must be given it free; and this right 
has been upheld and enforced in a 
series of cases by the European Court 
of Human Rights. 22 There is a simi
lar provision in the International 
Covenant on Civil and Political 
Rights. 23 Most countries in Europe 
have extensive legal aid schemes, and 
as a matter of practice accused per
sons are always represented at crimi
nal trials which might lead to a gaol 
sentence. 24 The same is true in 
Canada25 and Australia. 

The requirement that an indigent 
accused should be provided with legal 
assistance without payment by him 
where the interests of justice so 
require is a norm to which countries 
throughout the world now aspire. 

Utilitarian arguments 
I do not disregard the utilitarian 
arguments that have been advanced 
in answer to the increasing demand 
for more extensive legal represen
tation in our courts. The question we 
must ask ourselves, however, is 
whether enough is being done, and 
whether the time has not come for the 
State and the legal profession to act 
more resolutely to translate the aspir
ation - for it is at present no more 
than an aspiration - of equaljustice 
into a reality. A criminal trial is part 
of the process of securing and main
taining law and order . The larger 
process ofwhich it is part involves the 
establishment and maintenance of a 
police force and a prison service , and 
the employment of judges, magis
trates, prosecutors, interpreters and 
other court officials. It is an expen
sive process. The budget for 
1990-1991 provides for expenditure 
of R3 027 million on the police force; 
R878 million on the prison service 
and R 430 million on the department 
of justice. 26 That was before the 
recent increases in the estimates to 
make provision for higher salaries 
and other expenditure. This means 
that during the current year the state 
plans to spend over R 4 000 million 
on police, prosecutions and prisons. 
I leave out of account the defence 
budget of over R 1 0 000 million, 
which indirectly is also a contribution 
to law and order. 

National goals 

The 1983 Constitution of the Repub
lic of South Africa records in its 
preamble a series of national goals27 

which include on the one hand the 
maintenance of law and order, and 
on the other the equality of all under 
the law. In the budget provision is 
made, as I have said, for the expen
diture of approximately R4 000 mil
lion for the maintenance of law and 
order; but for legal aid, the budget 
provides only R17 million. 28 Now it 
may be said that it is not only the 
expenditure on legal aid, but other 
expenditure of the department of 
justice as well that is directed to main
taining equality under the law. And 
that is so, because the budget of the 
justice department will include the 
salaries ofjudicial officers and other 
expenditure needed to maintain our 
court system. But the R17 million is 
all that is available during the current 
year to provide the infrastructure for 
the Legal Aid Board, and the civil 
and criminal legal services that it 
offers to the public. This is hopelessly 
inadequate, and it is not surprising 
that the overwhelming majority of 
people who are convicted and sent to 
gaol have gone through their trials 
unrepresented. 

According to statistics provided by 
the Department ofJustice in its report 
for the year ended 30 June 1989, 
2 000 criminal cases were heard that 
year by the Provincial and Local 
Divisions of the Supreme Court; 
59 183 criminal cases were heard by 
the Regional Courts; and over 
2 million criminal cases were heard 
by the District Courts. 29 

Statistics provided by the Depart
ment of Prisons for the same period 
show that 152 492 30 people were 
sentenced to imprisonment during 
the course of the year. Of these, 
108 563 were sentenced to six months 
imprisonment or less. We can see 
immediately that the great majority 
of cases handled by the courts are not 
serious cases. Only about 7 % or 8 % 
of them lead to gaol sentences, and of 
those two thirds are cases where the 
sentences are for six months or less. 
The problem of providing represen
tation for indigent accused may not 
therefore be as large and as difficult 
as it is sometimes assumed to be. 

Public defender scheme 
Young doctors are required to spend 
a year after they have qualified, 
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working in state hospitals. This, 
despite the entry into the medical 
profession of increasing numbers of 
women doctors, is still known as 
housemanship. The period of house
manship is an important part of the 
training of the doctors; and it is an 
essential part of the provision of 
medical services to those who are 
unable to pay the fees ofprivate prac
titioners. There is no reason why the 
same procedure should not be fol
lowed in the training of young law
yers; why they too should not be 
required to serve a period of intern
ship. Approximately 1 000 law stu
dents graduate each year with an 
LLB awarded by one of the various 
South African universities; I dis
regard those who graduate with a 
BProc degree because many of them 
go on to do the LLB after obtaining 
their first degree. If the LLB gradu
ates become candidate attorneys they 
are immediately entitled to appear in 
court. They have skills, and those 
skills can be used to provide part of 
the resources needed to mount an 
effective public defender scheme. If, 
instead of having to spend two years 
in articles. as candidate attorneys, 
they were required to spend two years 
as interns working in law clinics, 
devoting say eighteen months to 
criminal defences, and six months to 
civil legal aid, there would be a 
resource of 2 000 young lawyers at 
any given time available to provide 
legal services to those who cannot 
afford them, ofwhom 1 500 would be 
available for criminal defences. 

The statistics of the Department of 
Justice show that most criminal trials 
are fairly short. There were for 
instance 151 Regional Magistrates 
functioning in seven Regions of 
South Africa during 1988-1989. 31 

Between them they heard 59,18332 

cases during the year. Some would 
have been defended. There are no 
statistics to show how many. But ifwe 
assume that 80 % 33 were unde
fended, then approximately 48 000 
people would have required defences 
in the regional courts in the course of 
that year. That could easily have 
been provided by 1 500 law gradu
ates available for criminal legal aid. 
There would have been 10 lawyers 
per Regional Magistrate. Each would 
have had to handle about 32 cases a 
year approximately three a 
month. If the case load were to have 
been doubled to six cases a month, an 
inroad could have been made into the 
District Courts as well. 
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Supervision 
What this shows is that if there is the 
will there are resources to be har
nessed. Ofcourse there will be a need 
for more experienced lawyers to 
supervise the work of the young 
lawyers and to handle some of the 
more complex cases. Ifwe take a ratio 
of one experienced lawyer for every 
ten young lawyers, approximately 
150 experienced lawyers will be 
needed. If the more experienced 
lawyers become career lawyers in the 
same way as prosecutors do, with 
prospects of promotion to the magis
tracy, it should be possible to find the 
required staff. 

Expense 
Then there is the question ofexpense. 
The interns could be paid at the same 
rate as articled clerks are; that would 
be on a par with what medical interns 
are paid. For 2 000 interns the cost 
would be in the region of R 40 mil
lion. 34 Another R20 million would 
be needed for the career lawyers35 

and for overhead expenditure. For a 
total cost of about R60 million an 
effective legal aid system delivered 
through salaried lawyers could be 
established. That would call for an 
increase of approximately R40 mil
lion on the existing legal aid budget. 

The value of a fair justice system 
cannot be measured in monetary 
terms. It promotes public confidence 
in the legal system, particularly by 
those who are likely to be most 
alienated from society's legal institu
tions, and should not be made the 
subject of a cost benefit analysis. But 
if one is going to look at costs, one 
should also look at savings. Working 
as I have done on the figure of 1 500 
lawyers available each year for crim
inal cases and assuming that each 
lawyer handles six cases a month 
there will be over 100 000 defences 
provided each year. If 10% of those 
people who are now defended are 
kept out of gaol, there will be a sav
ing on the costs of running the 
prisons. The Prison Department's 
statistics show that it costs R15 a day 
to keep a prisoner in gaol. Assuming 
that at least 10% of those defended, 
who would otherwise have served 
sentences of at least six months in 
prison, do not have to go to gaol, 
either because they are acquitted, or 
because proper evidence in miti
gation is placed before the court, the 
saving to the state will be in excess of 

R27 million. If through legal 
representation more awaiting trial 
prisoners are able to obtain bail, there 
will be another substantial saving. 
Other savings are possible. Young 
men are presently required to 
undergo military training. There are 
societal values which can be defended 
in ways other than taking up arms or 
being trained to do so. Equaljustice 
is such a value. Young lawyers can 
serve their country well by defending 
this value. If service under legal 
internship takes the place of the serv
ice that some young lawyers would 
otherwise be required to do in mili
tary camps, this would have many 
benefits. Legal services will become 
more freely available to those who 
need them , and our justice system 
will become more equitable. The 
internship could be structured so as 
to provide some of the practical train
ing that is presently given duringthe 
service of articles by candidate attor
neys, and the service of pupillage by 
young advocates. The period 
required for articles could be reduced 
from two years to one year; alter
natively, supplemented by lectures, 
it could possibly become an alterna
tive to articles and provide a route 
into the attorneys profession for those 
people who are presently unable to 
find places as candidate attorneys 
because none are available to them. 
The cost of the military service that 
the young lawyers would otherwise 
be required to undergo, could be set 
off against the cost of the internship. 
And some young people who leave 
South Africa because of their oppo
sition to military service might be 
saved for the country. 

Pilot scheme 
Now I know that the response of 
some people may be to say that this 
cannot be done. It would be wrong, 
they will say, to have a public 
defender system built around inex
perienced lawyers, and if we attempt 
to follow that route, we will attract the 
criticism that we are providing the 
poor with inadequate services. Let 
me say immediately that I do not 
accept that young lawyers will not do 
their job properly. Over the past 
eleven years I have seen law students 
and young law graduates at work in 
law clinics and at the Legal Resources 
Centre. There are exceptions, but on 
the whole, they bring considerable 
enthusiasm and idealism to their 
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work and take their responsibilities 
seriously. I have no doubt that legal 
interns, like medical interns, eager to 
obtain practical experience, and hav
ing no other more lucrative avenues 
open to them, will work hard and do 
a goodjob. They will need guidance, 
and that is why the scheme requires 
a leavening of experienced lawyers to 
work with the interns. There is a 
steep learning curve for interns, and 
they acquire skills rapidly. If the 
internship covers a period of two 
years, then in addition to the 
experienced career lawyers, there will 
always be a nucleus of lawyers who 
will have had at least one year's prac
tical experience. The more compli
cated cases can be allocated to those 
with more experience, and where 
necessary, the scheme can draw on 
the services of the private profession. 
Six years ago the Hoexter Com
mission supported a proposal by the 
General Council of the Bar and the 
Association of Law Societies that law 
students be required to undergo a 
period of internship in law clinics. 36 

More recently a pilot scheme along 
lines similar to those which I have 
suggested in this paper, has won the 
approval of the Lord Chancellor's 
Office in England, and is about to be 
implemented in Birmingham. 37 

We can no longer shelter behind a 
lack of resources. The resources are 
there and it is financially feasible to 
set up a viable public defenders sys
tem. There are various ways in which 
the scheme could be implemented, 
and discussions between the U niver
sities, the Attorneys and Advocates 
professions, the Legal Aid Board, 
and the Department ofJustice will be 
necessary to work out the best struc
ture. It will take time to do this, and 
in the meantime the Legal Aid 
Board, or the legal profession itself, 
could launch a pilot scheme, using 
salaried lawyers and candidate attor
neys assigned by the profession as 
public defenders in a particular court 
or courts, to work through the prac
tical difficulties that are likely to be 
encountered in running a compre
hensive scheme. 

Propitious time 
We are meeting at a propitious time. 
Last week the Minister of Justice 
asked the Legal Aid Board to inves
tigate the feasibility of setting up a 
Public Defender Scheme. Now is the 
time for the bench and the profession 
- and so that there should be no mis
understanding on this, I include law 
teachers within the profession - to 
provide the impetus that will be 

necessary to find the best way of 
addressing this issue. If we want to 
have pride in our legal system, and 
respect for our professions, it is vital 
that this be done. There is always an 
occasion when something is done for 
the first time. We need to approach 
the task of setting up a public 
defenders system on the assumption 
that it can be done. I hope that this 
conference will give the direction and 
harnass the energy that is needed to 
achieve that goal. 

D See also the first editorial - Ed. 
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age between R 1 500 and R2 000 per 
month. As I have assumed a two year 
period of internship, I have worked 
on an average cost of R2 000 per 
month per intern. 

35 	 This is a rough estimate and will 
depend upon the experience of the 
particular lawyers who are employed. 
I have assumed that 200 career 
lawyers will be employed, and that on 
average, the costs of employing a 
lawyer will be R 70 000 per year. 
That accounts for R 14 million of the 
R20 million. The balance ofR6 mil
lion makes provision for administra
tive assistance. If the costs of experts 
are to come out of the same budget, 
then the figure may have to be 
revised. 

36 Fifth and Final Report of the Com
mission of Enquiry into the Structure 
and Functioning of the Courts (RP 
78/1983) Part I1, Par 6.4.4.10. 

37 	 Commonwealth Law Bulletin, January 
1989, 238-239. 
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