
The Legal Professions 
Pointers towards Structural Reforms* 


Introduction 
Lawyers in England and Wales 
experienced uncertain times in recent 
years. In January 1989 the Lord 
Chancellor's Department published 
three Green Papers in which a 
restructuring of the legal profession 
was suggested.! These consultation 
papers evoked a heated debate, not 
only in legal circles, but in society 
generally. The Government's White 
Paper on legal services,2 published 
six months later, had some soothing 
effect on the professions, for it indi
cated that the reforms would not be 
as drastic · as implied in the Green 
Papers and that Government had 
opted for an evolutionary approach 
to legal reform. In November 1990 
the Courts and Legal Services Act 
received Royal Assent. However, 
instead of it being the culmination of 
the reform process, the Act is no more 
than the end of the beginning. It pro
vides a framework within which legal 
services will be rendered and, rather 
than restructure the work and the 
organisation of the legal professions, 
Parliament was content with making 
the framework less rigid. The prac
tical effect of the changes will depend 
upon the attitude taken by the legal 
professions and certain designated 
members of the judiciary. In the past 
the legal professions, but especially 
the Bar, vigorously defended their 
privileged positions and every indi
cation is that they will continue to do 
so. Thus a real possibility exists that 
the Act may have introduced changes 
only to preserve the status quo. 

The provision of legal services in 
South Africa is closely modelled on 
the system prevailing in England 
prior to its reform, although, natur
ally, variations exist to suit particu
1ar local circumstances. It is not 
suggested that South Africans should 
follow slavishly the modifications 
introduced in England, but it is short-
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sighted to ignore the experiences 
there. The need to modernise the 
English system may well indicate that 
similar changes are necessary in 
South Africa. 3 There is, however, 
another reason for suggesting a 
reconsideration of professional struc
tures and methods in South Africa. 
The structure of the legal professions, 
being an integral part of the system 
of judicial administration, will not 
escape the general process of change 
which the country is currently 
experiencing and a legal system 
should reflect 'the social realities 
within which it operates' .4 At 
present the traditions and back
ground of many South Africans are 
ignored. In addition, restrictive prac
tices and privileges are contrary to the 
ethos of an open and non-elitist 
society. At the very least the legal 
professions should now seriously 
reassess their roles and investigate 
how they can best serve society . A 
study of the English experience may 
help South Africans avoid the pitfalls 
associated with reforming the legal 
professions. 

The reforms in England 
The Courts and Legal Services Act 
1990 concentrates on four key issues: 
improving client access to legal ser
vices, maintaining quality of services 
commensurate with society's needs, 
stimulating new ways ofworking and 
judicial appointments. In all these 
areas Parliament removed what it 
regarded as unnecessary restrictions 
on the supply of legal services. The 
practice oflaw is no longer restricted 
to barristers and solicitors. Now all 
persons with proper education and 
training and who adhere to appropri
ate rules of conduct will be able to 
provide legal services. It is thus not 
the profession to which a person 
belongs, but his or her quality and 
conduct, which determines the 
nature and extent of any restriction. 

The Lord Chancellor hoped to 
improve access to legal services by 
increasing the competition among the 
providers of such services. In line 
with previous practice, no restrictions 
are placed on persons giving legal 
advice. The Act's purpose, therefore, 
is to remove restrictions on the pro
vision of advocacy, litigation, con
veyancing, probate and notarial 
services. In future rights of audience 
and rights to conduct litigation will 
be determined by education and 
training appropriate to the court or 
the proceeding and membership of a 
professional body which effectively 
enforces rules of conduct which are 
appropriate in the interests of the 
administration ofjustice. In addition, 
all advocates must adhere to the cab
rank rule. 5 Conveyancers must 
comply with relevant regulations, 
belong to the Conveyancing 
Ombudsman Scheme, maintain 
satisfactory procedures for com
plaints and compensation and ensure 
that clients are protected against 
risks associated with the provision of 
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conveyancing services. 6 In future 
banks, building societies and insur
ance companies will be able to pro
vide such services. Similarly, probate 
and trust work are open to all per
sons, including lending institutions 
and their subsidiaries, who adhere to 
proper complaints procedures. 7 

Territorial limitations on notaries 
and the need for apprenticeship have 
been removed and the Master of the 
Faculties will in future determine the 
requirements for providing notarial 
services. 8 

The Act entrenches all existing 
rights and gives the General Coun
cil of the Bar and The Law Society 
the power to grant to their members 
those rights which their existing 
members have always enjoyed. 
Should either body wish to grant 
more extensive rights, or should any 
other institution wish to grant rights, 
authorisation therefor must be 
obtained. Applications for advocacy 
and litigation rights are submitted to 
the Lord Chancellor's Advisory 
Committee on Legal Education and 
Conduct and to the Director of Fair 
Trading, who will ensure that they 
comply with the statutory objective 
and the regulations on competition. 
Thereafter the applications are sub
mitted for approval to the Lord 
Chancellor and four designated 
judges. 9 The right to conduct con
veyancing will be granted by the 
Authorised Conveyancing Practi
tioners Board lO and the Lord Chan
cellor and the President of the Family 
Division will determine who will do 
probate and trust work. 11 Notaries 
will be authorised by the Master of 
the Faculties. 12 

Rationale 
The rationale for the authorisation 
process is quality control but the 
procedure also renders participation 
in the administration of legal services 
less exclusive. The Act retains the 
traditional quality control measures, 
professional self-regulation and 
judicial supervision, but these are 
supplemented by a system oflay par
ticipation. Control will no longer vest 
solely in lawyers. The Advisory 
Committee has a majority of lay 
members and the Authorised Con
veyancing Practitioners Board will 
have an equal number of lay and 
practitioner members. Thus in con
veyancing matters the public is given 
ian effective right of participation, 
but, since the Advisory Committee 
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has no decision-making powers, lay 
participation in controlling court 
work - advocacy and litigation - is 
restricted. The Committee could 
nevertheless play an important role 
in ensuring that quality of services 
suit the needs of society. Its recom
mendations could temper the views 
of those who wish to set standards at 
too high a level. 

Other institutions which are 
intended to serve the dual purpose of 
lay involvement and quality control 
are the two Ombudsman offices, the 
Legal Services Ombudsman, which 
replaces the Lay Observer, and the 
Conveyancing Ombudsman. How
ever, like the Advisory Committee, 
they are essentially monitors of 
professional conduct and procedures. 

Partnerships 
The provisions aimed at modernising 
the professions' working methods 
evidence an attempt to balance client 
demand, especially that of the large 
corporations, and the fear of the 
independent bar's demise. The Act 
does not endorse any professional 
structure and leaves it to the profes
sions to decide how their services 
should be provided. Statutory restric
tions on forming multi-national and 
multi-disciplinary partnerships have 
been removed, but professional 
bodies may continue to prohibit 
members from forming partnerships, 
whether amongst themselves or with 
persons outside their professions. 13 

Indirectly, therefore, the Act has 
entrenched the divided bar system. 
Fusion of the professions has neither 
been imposed nor facilitated. It will 
occur only if and when barristers and 
solicitors so desire. Nevertheless, the 
Act introduces a structural flexibility 
which did not exist previously. 

The Act also provides for an 
additional method of remuneration 
in certain cases: the conditional fee 
agreement.l~ The parties can now 
stipulate that payment for fees and 
expenses, either wholly or in part, 
will be subject to agreed conditions, 
usually the successful outcome of the 
litigation and the fees may be 
adjusted to compensate the prac
titioner for the risk involved . The 
innovation is interesting, not only for 
its purpose, which is to improve client 
access, but also for the implicit con
clusion that contingency fees remain 
unacceptable in England. 

The least controversial of all 
the reforms was the removal of the 

restrictions affecting judical appoint
ments . 15 While experience in 
superior court advocacy remains the 
dominant criterion for appointment 
to the Supreme Court, a background 
as a judicial officer in the lower courts 
will also suffice in future. The effect 
of the changes is that solicitors are 
now also eligible for elevation to the 
Bench. 

Reasons for English 
reforms 
In opening the debate in the House 
of Lords on the reform proposals, the 
Lord Chancellor, Lord Mackay, 
pointed out that they formed part of 
'a comprehensive programme for 
securing a better and more cost
effective service to the public from 
lawyers and the courts' .1 6 The moral 
purpose, therefore, was to make the 
law affordable, accessible and 
comprehensible to the ordinary 
person. 17 

For many years solicitors and bar
risters had been tolerant of each 
other's restrictive practices and had 
been successful in persuading the 
public that lawyers alone knew how 
to ensure that the administration of 
justice was regulated in the public 
interest. Despite rumblings in their 
ranks, the majority of solicitors 
appeared to favour the status quo. At 
least three events set the scene for 
change: 18 the Glanville Davies 
affair, where The Law Society's 
failure to deal effectively with 
complaints against a solicitor high
lighted its inability to regulate profes
sional conduct; 19 the ending of 
solicitors' conveyancing mono
poly; 20 and the liberalisation of 
advertising restrictions. 21 

The second of these events was 
probably the most influential. The 
Administration of Justice Act 1985 
established a new profession of 
licensed conveyancers and removed 
the solicitors' monopoly on con
veyancing services. Institutional con
veyancing was accepted in principle. 
Naturally, solicitors began to lobby 
for the removal of barriers which 
prevented them from increasing the 
scope of their activities. 22 Rights of 
audience was the obvious target and 
the issue was brought to a head in 
Abse v Smith. 23 Parties to a libel 
action had agreed to settle their dis
pute and approved a statement to be 
read in open court. 24 The solicitor 
for Smith considered counsel's fees 
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for reading out the statement to be 
unnecessarily expensive and sought 
the leave of the court to do so himself. 
The Court of Appeal held that the 
judge had rightly refused the appli
cation for, although the Bar did not 
have a monopoly right in respect 
of Supreme Court appearance, 25 
no special feature existed in the par
ticular case to justify a departure 
from established practice. Shortly 
thereafter the General Council of the 
Bar and The Law Society agreed to 
set up a committee, chaired by 
Lady Marre, to review the structure 
and practices of the legal professions 
and to suggest changes which were 
in the public interest. In 1988 the 
Marre Committee recommended, 26 
amongst others, an extension of 
rights of audience, but, in line with 
the dissenting report of the barrister 
members of the Committee, the Bar 
refused to implement this proposal. 

Lord Chancellor's view 
The inability of the professions to 
resolve their d ifferences became a fac
tor which prompted the government 
proposals for reform. 27 The Lord 
Chancellor took the view that the 
Committee would not have been 
established if the professions had not 
believed that reforms were necessary. 
He was determined to find a way out 
of the impasse. The Act addressed the 
above-mentioned issues. It places 
great emphasis on proper complaints 
procedures being prerequisites for 
authorisation and the Ombudsman 
offices are primarily intended to 
monitor the complaints machinery. 
The Bar's virtual monopoly on rights 
of audience in superior courts has 
been removed. 

However, by far the most import
ant reason for reform was the ideo
logical stance of the Government in 
allowing market forces to determine 
what is best for society. 28 The Lord 
Chancellor cited the 1987 Conserva
tive Party manifesto in support of the 
Green Paper proposals: 29 

Competition forces the economy to 
respond to the consumer. It promotes 
efficiency , holds down cost, drives 
companies to innovate and ensures 
that customers get the best possible 
value for money. 

In March 1988 the Department of 
Trade and Industry published its 
policy on restrictive trade practices 
which prohibited agreements restrict
ing or distorting free competition .30 
Exemptions could be claimed on 

economic grounds only . Th e 
Government believed that profes
sions should be subject to the same 
tests as other sectors of the 
economy31 and that 'competition 
must be supplemented by legal pro
tection for the consumers ' . 32 
Accordingly, the structural reforms 
are intended to create a free and open 
market for legal services, which are 
supplied by persons with the necess
ary expertise. 33 Any restrictions on 
this policy would have to be justified 
in terms of first principles, which 
would recognise that not only stan
dards of integrity and competence 
require protection, but also the 
proper administration of justice. 

Market forces 
Commentators are concerned at the 
apparent contradiction in the appli
cation of the market forces philo
sophy. Abel, for example, feels that 
the professed allegiance to a laissez
jaire ideology is contradicted by 
government control of the profession 
and the regulation of the market for 
legal services. 34 Smith is concerned 
that the emphasis on competition 
does not conform with Government 
attitude on legal aid, namely, to 
restrict competition through the 
rationing of resources. 35 However, 
Cownie points out that Thatcherite 
economics is 'inherently contradic
tory; whilst trumpeting its belief in 
the free market, it is prepared to 
indulge in regulation to achieve what 
it believes is right'. 36 The reforms 
are thus a clear application ofThatch
erite philosophy. 

Initially market forces dominated 
the reform proposals, but, in an 
attempt to achieve a proper balance 
between maximum availability of 
services and the proper standards of 
competence and conduct, 37 the Act 
places an important constraint on the 
doctrine's application: measures to 
protect standards of services and the 
quality of the judicial administration 
are of prime importance and will 
determine the limits within which the 
policy is to operate. Nevertheless, in 
future the provision oflegal services, 
although not entirely open, will be 
more competitive. For example , con
veyancing by lending institutions is 
now possible, but the Act stipulates 
that client safeguards must be met. 
imilarly, in respect of advocacy and 
litigation services anyone with suit
able training and who adopts proper 
complaints procedures will be able to 

offer services to the public. The 
Director of Fair Trading will also 
play a prominent role in ensuring 
that rules pertaining to the provision 
oflegal services are not unnecessarily 
restrictive. Professional rules con
cerning multi-disciplinary practices 
will apparently be the first to receive 
the Director's attention, but since the 
legislation empowering him to con
sider the issue is not part of the 1991 
Parliamentary programme, it may be 
some time before the rules are tested. 
The proposed situation is not satis
factory. According to the Govern
ment's White Paper on Restrictive 
Trade Practices rules approved by a 
government minister will not be sub
ject to attack . This could lead to an 
anomaly which may not be easily 
resolved in practice: 38 

[R]ules made by The Law Society and 
approved by the Lord Chancellor on 
the regulation of advocates which 
incorporate a ban on [multi
disciplinary practices] would escape 
the [Office of Fair Trading' s] scrutiny 
while rules prohibiting solicitors 
engaging in non-contentious work 
would not. Thus, litigation and 
advocacy would be protected while 
non-advocacy and non-contentious 
rules will be exposed . 

Consumerism 
The reforms also reflect a response to 
the rise of consumerism in recent 
years. On a practical level, there has 
been increasing public demand to 
improve the system of purchase and 
sale of property. Delays in and costs 
of the conveyancing process led to 
calls for one-stop shopping - in 
effect, conveyancing conducted by 
large institutions which also provide 
mortgage facilities. Consumers also 
called for improved complaints 
procedures. Parliament responded to 
these calls. Another catalyst for 
reform, identified by White, is the 
changing character of legal work, 39 
which is also a response to consumer 
demand . He points to the enormous 
explosion ofwork involving corporate 
commercial and financial services. 
This is confirmed by Chambers40 
who notes a major rift between large 
commercial firms and other prac
tices. Surveys into the work of soli~ 
citors indicate that while the range of 
work falling within the category of 
legal services has not differed much 
over the years, the volume of work 
in particular sub-categories has 
changed. 41 Ten years ago convey
anCIng dominated solicitors' 
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practices, especially as regards 
smaller firms.42 Now, in terms of 
volume, business and commercial 
affairs, commercial property and 
residential conveyancing are the most 
important areas of activity. 43 Con
veyancing and litigation provide 
55 % of gross earnings. 44 The rise of 
commercial mega-firms in recent 
years is as much a response to the 
needs of major corporate clients as to 
the concern to reduce operating costs. 
Although a recent survey of over fifty 
large companies shows that the com
mercial client prefers a 'horses for 
courses policy' when choosing law
yers,45 large firms are favoured for 
company and commercial work 
because of the full range of specialist 
services which is often required. 46 

As British companies increase their 
activities in Europe, pressures on 
lawyers to add an international 
dimension to their work will also 
increase. Since client demand and 
sound business practice demon
strated a need to revise practice 
methods, Parliament responded by 
removing restrictions on the forma
tion of multi-national and multi
disciplinary firms. 47 

Lay participation 
On a more general level, the Act 
emphasises the rights of consumers of 
legal services and endorses the view 
that the administration of justice is 
'too important to be left entirely to 
the legal profession'. 48 In addition to 
government intervention, lay partici
pation is necessary. In respect of 
advocacy and litigation services the 
Act introduces partial involvement: 
monitoring by the Advisory Commit
tee, with a lay majority, and the 
Legal Services Ombudsman. A 
structure closer to the ideal is pro
posed for the regulation of con
veyancing services: regulation by an 
independent board comprising of 
professional and lay members and 
monitoring by an Ombudsman. The 
Act therefore addresses consumer 
concerns and renders the regulation 
of legal services more open and 
democratic. 

Closely linked to the increase in 
consumerism, but not as obvious 
a factor in prompting reform, is 
society's contradictory attitude 
towards professions. The modern 
tendency among many bodies is to 
organise themselves so as to comply 
with the traditional characteristics 
which functionalists suggest pro-
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fessions should evidence. This popu
lar desire to be classified 'profes
sional' has eroded whatever value the 
concept had. The social exclusivity 
associated with being a professional 
is gradually disappearing in the light 
of society's reluctance to accept the 
perks which such a classification 
traditionally offers: self-regulation, 
particularly in respect of training and 
the setting of standards, restrictive 
practices and privileges. Parliament 
did not accept the Benson Commis
sion view that the practice of law is 
purely a professional activity. The 
provision of legal services by advice 
bureaux and law centres, for 
example, could no longer be ignored. 
Once the idea of non-professional 
provision of legal services was 
accepted, the major justification for 
restrictive practices fell away. Calls 
for elitism have given way to those 
promoting a classless society. 

Intellectual ability 
Another 'hidden' reason was the 
change in attitude towards the profes
sional structure, particularly among 
solicitors. Historically the relation
ship between barristers and solicitors 
had been that of the senior andjunior 
branches of the legal profession. 
Zander explains: 49 

The solicitors have always been 
treated by the Bar as inferior and had 
accepted their position. They were 
drawn from the middle classes 
whereas the Bar tended to be upper 
middle class. The barrister had been 
to university which, until the 1960s, 
was relatively rare for solicitors. The 
Bar was defined by the system as the 
senior branch. (The solicitor always 
comes to the barrister and not vice 
versa. A barrister is not even permit
ted to go to a solicitor's office for a 
conference.) Even highly competent 
and experienced solicitors would defer 
to counsel. 

However, in recent years the edu
cationallevel of solicitors improved 
and 'so many of the ablest graduates 
were becoming solicitors that the Bar 
had felt obliged to set up a commit
tee to inquire into the matter' .50 The 
increase in intellectual ability led to 
an increase in confidence. Ultimately 
the 'long tradition of deference' 
ended and the solicitors' profession 
was 'no longer afraid to stand up 
for itself and to claim its full 
entitlement'. 51 

As early as 1972Justice, the British 
section of the International Com
mission of Jurists, suggested that 

solicitors be eligible for judicial 
appointment. 52 At first the eligibility 
debate concentrated upon whether 
solicitors had the necessary advocacy 
experience, but the performance of 
judges, who were formally solicitors, 
in the Crown Courts indicated that 
this was no major deficiency. 53 By 
1988 the Master of the Rolls, the 
Lord Chancellor and the Marre 
Committee54 had expressed support 
for solicitors to be eligible for High 
Court appointment. 55 Given such 
strong support, and no opposition, 
the time had come for Parliament to 
remove restrictions on senior judicial 
appointments. Nevertheless, exper
ience in advocacy remains the 
criterion upon which judicial 
appointments will be based. 

Needs of society 
One is tempted to analyse the reforms 
purely in terms of response to press
ures. However, the legislation also 
offers more than a reactionary 
acknowledgement of perceived 
problems associated with the pro
vision oflegal services. It is clear that 
Parliament intended to use the 
opportunity which presented itself for 
a more far-reaching purpose: a major 
overhaul of the framework within 
which legal services are rendered. 56 

The system has been modernised 
something which the legal professions 
were unable to do themselves - and 
the structure within which services 
are rendered is made more flexible 
and responsive to the future needs of 
society. Prohibitory rules have made 
way for permissive ones, leaving it to 
the professions to adapt according to 
the demands of the market place. The 
Act is therefore also proactive in 
nature, although admittedly nowhere 
nearly as proactive as the Lord Chan
cellor had originally intended in the 
Green Papers. 

No matter how great the pressures 
for change, practical factors ulti
mately determine whether reforms 
are implemented. Reforming the 
legal profession would never be easy 
and only a confident and determined 
government, motivated by an eco
nomic ideology, would consider 
removing the restrictions on the pro
vision of legal services in England. 
Even so, it is believed that the 
previous Lord Chancellor, Lord 
Hailsham, a traditionalist and a 
vociferous opponent of the Green 
Papers, succeeded in preventing the 
reforms from being tabled during his 
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term of office. 57 Given his back
ground, and indeed that of most Lord 
Chancellors - barristers who subse
quently become judges and who are 
steeped in the traditions of the Inns 
ofCourt - a contrary attitude would 
have been surprising. And even if the 
notion of reform were to be accepted, 
it would be unlikely that changes 
would affect barristers adversely. 
Lord Mackay, on the other hand, 
although an advocate and a judge, 
was not drawn from the London Inns 
and had experience of a different sys
tem of law in Scotland. With his 
appointment, a measure of objec
tivity in assessing the situation was 
introduced. 58 But Lord Mackay's 
personality proved to be a decisive 
factor. He appeared' impatient with 
the professions' inability to agree on 
rights of audience and thereafter evi
denced a resolve not to be cowered by 
cdbcerted and often hostile oppo
sition to his proposals. Yet he 
remained responsive to the profes
sions' fears and tried to accommodate 
their views. The White Paper, which 
presented a compromise solution, 
offering something to everyone 
without apparently deviating from 
the original purpose, was a tribute to 
his diplomatic ability. He accepted 
the argument for protecting the 
divided profession, but a less deter
mined person may well have con
ceded more fundamental points. 

Basic monopolies 
Not all shared the view that the 
reform proposals amounted to an 
honest attempt to improve legal 
services. Lord Ackner, a former Law 
Lord, suggested that the driving force 
behind the proposals was the 
Treasury's desire to save money59 
and Lord Lane, the Lord Chief 
Justice, regarded the Main Green 
Paper as 'one of the most sinister 
documents ever to emanate from 
Government'. 60 Judges perceived 
the initial proposals to represent a 
grave breach of the doctrine of separ

61ation of powers. The proposals, 
they feared, particularly the control 
of advocacy certificates, 62 were 
intended to grant the executive enor
mous power and the right to interfere 
in the judicial process. 63 Others saw 
the proposals as an attempt to under
mine the existence of the bar and to 
facilitate fusion of the two profes
sions.64 The existence of a strong 
and independent barristers' profes
sion, it was suggested, was dependent 

upon two basic monopolies: exclusive 
rights of audience and the source for 
judicial appointments. 65 The extinc
tion of these monopolies would cause 
the bar to diminish in size, quality 
and range of skills66 and lead to its 
ultimate demise. 

There is no reason to believe that 
the Lord Chancellor had a hidden 
agenda in proposing the reforms. He 
did not intend to promote executive 
interference in the judicial process, 
nor the demise of the bar, 67 but it is 
evident that the initial reform 
proposals could have had such effects. 
By reverting to first principles 
without regard to existing structures, 
the Lord Chancellor failed to give 
sufficient recognition to the merits 
and successes of the existing system. 
The drafters of the Green Papers had 
failed to determine whether society 
wanted a theoretically sound, logical, 
but untried system imposed upon it, 
without regard to the established 
framework, which, despite some idio
syncrasies, had earned universal 
respect for its quality. Although 
society was ready for change, it seems 
that such change had to be evolution
ary, not revolutionary, in nature. 
Paliament took this into account, 
which is why the Act's provisions are 
far less radical than the Green Paper 
proposals. 

Conditions in South 
Africa 
Over the years there have been a 
number of calls for a reassessment of 
the professional structure within 
which South African legal prac
titioners operate, but it is only in the 
past year or so that the restructuring 
of the legal profession appears to be 
of some priority . Given the current 
reformist mood sweeping the coun
try, coupled with the likely effect of 
the changes to the English legal struc
ture over the past decade, the desire 
to reconstruct the framework within 
which legal services are to be ren
dered comes as no surprise. 
However, whether calls for restruc
turing will be successful, is another 
matter. Although some of the con
ditions which played a major role in 
creating a climate for reform in 
England have a familiar ring when 
placed in a South African context, 
other, perhaps more important, fea
tures are absent. For example, the 
attorneys' conveyancing monopoly is 

still intact and , although the South 
African Government professes to 
promote free enterprise, it does not 
share the same ideological drive as 
the Government in Britain to imple
ment a market forces philosophy in 
all sectors of society. 68 The influence 
of consumerism, although on the 
increase, 69 is not sufficiently strong 
to exert pressure, while the changing 
nature of lawyers' work70 has not 
been so financially disastrous, to 
date, as to jolt attorneys into seeking 
new areas of work. Current attitudes 
in South Africa towards many of the 
reform issues lag far behind those in 
England. 

As was the case in England , an 
impasse exists between attorneys and 
advocates over the question of rights 
of audience in the Supreme Court. 71 
At first the debate centred around the 
question of fusion, an issue which 
received prominence in law journals 
approximately thirty years ago. 72 In 
the middle 1980s the attorneys' 
profession rekindled the debate and 
raised serious doubts about whether 
their exclusion from appearing in the 
Supreme Court and from being 
appointed judges was justified. The 
Bar, realising the threat which pub
lic pressure posed to its privileged 
position, mounted a concerted effort 
to rectify what it considered to be a 
misconception of its role in ensuring 
the proper administration ofjustice. 
Two influential British proponents of 
the divided bar, the Chairman of the 
Bar for England and Wales and the 
Chairman of the Royal Commission 
on Legal Services, were invited to 
South Africa .73 The Bar's most suc
cessful public relations exercise was 
its conference in Cape Town inJanu
ary 1988 where the fusion issue was 
confronted directly. In the debate on 
the question of a fused or divided 
profession, attorney representatives 
conceded that fusion was undesirable ' 
and concentrated their efforts on calls 
for increased rights of audience. 74 

Advocates refused to recognise that 
this was a change in substance which 
would lead to different results. They 
zealously argued that the attorney ' s 
demand for increased rights of 
audience was merely a change in 
strategy and another way of achiev
ing their ultimate objective, 
fusion. 75 At the conference the Bar 
launched ajournal, Consultus, which 
since then has served as a major 
vehicle for promoting the cause of the 
independent bar. 
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Bar's argument 
The gravamen of the Bar's argument 
has always been similar to that of its 
counterpart in England: advocacy is 
a specialist service, requiring regular 
and constant practice in order to 
maintain skills. The goal ofimprov
ing access 'must be pursued without 
compromising the standards, 
efficiency and professional integ
rity' 76 of legal practitioners. The 
Bar's consultancy status, exclusive 
rights of audience in the superior 
courts and its status as the (almost) 
exclusive pool from which judges are 
drawn, ensure the quality of services 
rendered and of the administration of 
justice. Initially the Bar's campaign 
to promote its views appeared to have 
been successful, but the rights of 
audience issue has now resurfaced. 77 

In response to the request by the 
South African Law Commission for 
representations to be submitted on 
aspects of a new constitution for 
South Africa, the Association of Law 
Societies has proposed a dual ladder 
structure for the provision of legal 
services. 78 This model links rights of 
audience with qualifications and pro
vides 'a number of points of entry to 
the profession, each corresponding to 
a right of audience rung on the court 
ladder. Competence to appear [is] 
pegged accordingly, with those enter
ing on the bottom rung having their 
access limited to the lowest courts and 
so on'. 79 A person will be able to 
move up the ladder by improving his 
or her qualifications. 80 Although 
advocates have not rejected the idea 
outright, their persistent champion
ing of the divided bar system implies 
disapproval. 81 

In addition to the rights of 
audience issue there are deficiencies 
in the current structure which require 
redress. Most are in some way 
associated with either access to justice 
or to judicial appointments. 

Access to justice 
The access to justice movement aims 
to highlight two basic purposes of a 
legal system: that it must be equally 
accessible to all and that it must lead 
to results that are individually and 
socially just. 82 The movement is still 
in its infancy in South Africa and was 
for some time regarded with a certain 
amount of suspicion since many 
issues involving access to justice also 
have political overtones. In the past 
only a small number of lawyers and 
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political activists, with foreign and 
non-governmental financial support, 
were willing to establish structures 
aimed at improving access to the legal 
system. At first a number of advice 
offices and legal aid clinics were 
established, while lawyers volun
teered their services in the pass law 
courts. Later public interest law firms 
were formed. These are now on the 
increase and more are likely to be 
established in rural areas. 

Although one cannot deny that 
practitioners have attempted to 
redress some of the inequities in the 
provision oflegal services, they have 
in many respects been most reticent 
in modernising their procedures and 
in improving access. 83 On the plus 
side, amongst others, is the promo
tion of alternative dispute resolution, 
the relaxation of restrictions on 
advertising, the special fee arrange
ment in damages claims, calls for a 
Legal Services Ombudsman, the lift
ing of the two counsel rule and the 
waiving by most bar associations of 
the rule requiring the attendance of 
attorneys in respect of pro bono mat
ters. However, some bar associations 
still insist that attorneys attend with 
advocates in pro bono cases even 
though no such assistance is necess
ary in Supreme Court pro Deo mat
ters. In fact, in ajoint statement the 
Association of Law Societies and the 
General Council of the Bar called for 
a revision of the pro Deo system, 
amongst others suggesting that the 
advocate should be assisted by an 
attorney in all such cases. 84 In addi
tion' restrictive practices concerning 
rights of audience, conveyancing and 
litigation for reward are zealously 
guarded. While representatives of the 
profession are making the correct 
noises, suggesting that restrictive 
practices should be reviewed and that 
access should be improved, 85 no 
active measures by the professions to 
implement these ideas have been 
apparent. Professional self-interest 
remains the criterion upon which 
laywers' perception of public interest 
is based and rules promoting access 
which are seen to affect adversely 
either the existence of a profession, 
or its financial prosperity, is 
vigorously opposed. 86 

Government's attitude 
Government, to its credit, has recog
nised that access to justice needs to be 
improved. 87 Already it has intro
duced a system of small claims courts 

and the jurisdiction oflower courts is 
revised regularly. The Minister of 
Justice has also responded to lobby
ing from various sectors of the com
munity and is currently investigating 
the feasibility of a public defender 
system for all accused in criminal 
trials. 88 However, the legal aid sys
tem - in its widest sense, incorporat
ing assistance in civil and criminal 
matters - suffers from a chronic lack 
of funds. 89 Only in Supreme Court 
criminal matters can a person rely on 
state funded legal representation90 

and assistance in civil cases is severely 
limited by financial constraints. 9 1 

Although the Minister of Justice 
has shown an interest in legal reform 
and a willingness to address issues 
raised by the legal professions, 92 

attempts to improve access to justice 
have lacked a coherent pattern. 
Changes have been piecemeal and in 
areas where lawyers economic 
interests could be improved or 
minimally affected. There certainly 
has been no thorough and frank 
appraisal of the present organisation 
of the legal profession and the system 
within which lawyers operate, nor 
has Government indicated in any 
way what it hopes to achieve with its 
reforms. An assessment of its goals is 
therefore required and the results 
should be made public. Even if 
Government believes that the present 
structure is justified, society is 
entitled to know the Government's 
point of view. 

Appointment of judges 
The second aspect mentioned above 
is the appointment of judges. The 
South African judiciary, like its coun
terpart in England, is technically of 
a high standard. This is largely due 
to the Bench's extensive advocacy 
experience. However, it is no secret 
that there is a shortage of suitable 
candidates willing to accept judicial 
appointment93 and current popu
lation trends indicate that the num
ber of judges will . have to increase 
considerably in the not so distant 
future. Projections show that there 
are not enough advocates to meet the 
expected demand94 and the propor
tion of advocates who become judges 
is much higher than is prudent. 95 

Another aspect is that the number of 
black and female advocates is not 
sufficient to redress the imbalance of 
white male judges. Appointments 
from outside the ranks of advocates 
will have to be made. 96 Already we 
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are experiencing attempts to redress 
this imbalance with increasing calls 
for the implementation of juries. 97 

Other than the need to ensure that 
judicial decision makers are represen
tative of all South Africans, there is 
no logical reason for returning to the 
jury system. 

By far the most dominant catalyst 
for reforming the legal professions is 
the ultimate political reality that a 
government which is representative 
of all South Africans will consider it 
necessary to restore imbalances based 
on past discrimination. For example, 
Ed Southey , the Association of Law 
Societies' President, accepts that' [i]f 
economics does not force a change 
then politics will ' 98 and Milton 
Seligson SC, Chairman of the 
General Council of the Bar, recog
nises that the Bar needs to respond to 
modern challenges and examine its 
role 'in this rapidly evolving society 
which is characterised by momentous 
change . . '. 99 With the advent of 
majority rule both Zimbabwe and 
Namibia opted for a single fused 
profession and unless substantial 
structural changes are made in order 
to render the professions and the 
judiciary more representative of 
society as a whole, South Africa will 
probably follow suit. 

To date, however, the rhetoric of 
reform has not gone much beyond 
the preliminary posturing stage. 
Although the Minister of Justice 
requested the professions and the 
judiciary to comment upon the Green 
and White Papers in England,lOo the 
Bar has not approached the issue with 
a real sense of urgency. This is 
perhaps understandable, for the 
advocates' restrictive practices are 
probably most at risk. On the other 
hand, attorneys, who have more to 
gain, have put forward a number of 
suggestions for consideration. 

Public input 
A striking feature of the reform 
debate in South Africa, in contrast 
with that in England, is the lack of 
public input, whether formally or 
informally. Control of the provision 
of legal services, it appears, is too 
important for lawyers to share with 
others. Thus, while the Minister of 
Justice is prepared to call for com
ment from the legal professions and 
the judiciary, no similar call is made 
to consumer or political organis
ations, or the public in general. 101 

Legal services reform is viewed 

entirely from the perspective of those 
who supply the services: little attempt 
is made to determine what society 
requires. Audi alteram partern, it seems, 
does not apply in this sphere. 

The lack of urgency in the debate 
could be due to the perception that 
the majority rule D-day is some way 
off. While the Minister ofJustice has 
in the past introduced reforms to the 
judicial process, even against the 
professions' wishes, it is unlikely that 
the Government will adopt Lord 
Mackay's hardline attitude ofbrow
beating the professions into accept
ing changes to their structure. On the 
contrary, the Minister of Justice 
intends being guided by the profes
sions and will not propose changes 
which do not carry the respective 
professional approval. 102 Since the 
General Council of the Bar has 
adopted a substantially similar atti 
tude to reform as the barristers' 
profession did in England, the 
English experience suggests that con
sensus on fundamental issues belongs 
to a Walter Mitty world. 

As in England, it seems that the 
Sou th African professions are 
unlikely to evolve in response to the 
demands of modern society without 
substantial outside pressure. Many 
practitioners believe that the current 
structure is in the public interest but 
this view is based either on outmoded 
traditions and the retention of restric
tive practices (ill-suited to a country 
in which discrimination will hopefully 
be outlawed) or on economic self
interest, or on both. As in the past, 
reform proposals will probably be 
clouded by allegations and counter
allegations of improper motive on the 
part of those who suggest them. To 
some extent, of course, this may be 
true. Advocates will always oppose 
the extension of rights of audience 
and, similarly, attorneys will not take 
kindly to suggestions that conveyanc
ing should be conducted by others. 
Since the issues are so close to home, 
the consensus approach adopted by 
the Minister of Justice is perhaps 
inappropriate. Structural reforms 
should be imposed by a source out
side the professions. After all, nemo 
iudex in causa propria sua. 

Conclusion 
The provision of legal services is a 
constitutional issue and a proper legal 
system geared to the needs of our 
society is as much a priority as is 
a just electoral framework. The 

structure of the legal professions and 
the services lawyers are expected to 
offer should reflect the values of the 
society in which the system operates. 
Therefore, in considering their role 
in a future South Africa, the profes
sions should ensure that they serve 
the requirements of the emerging 
society. While a frank appraisal of the 
situation may well reveal that current 
structures are sufficient to deal with 
society's needs and aspirations, it 
may also indicate, on the other hand, 
a need to revert to first principles and 
to establish a clean break with the 
past. The necessity to improve the 
situation has been recognised by 
Government, the professional bodies 
and other agencies, but as was the 
case in England prior to the Green 
Papers, the problems are not being 
addressed in a co-ordinated fashion. 
Changes which have occurred have 
been piecemeal and have sometimes 
been regarded with suspicion by 
others involved in improving legal 
services. There appears to be a lack 
of overall direction in setting out the 
objectives of the ongoing reform 
process in which the various parties 
are engaged. However, one does not 
need to be clairvoyant to determine 
which values will not be promoted in 
a non-racial democracy. To the 
extent that those values are reflected 
in the professional structure and 
organisation, changes could, and 
should, be made immediately. 

*This article is the product of research 
conducted at the University of Lei
cester. I wish to thank Robin White and 
Fiona Cownie for offering me insights 
into some of the subtleties of the English 
legal system and I am especially grate
ful for the financial assistance I received 
from the Attorneys' Fidelity Fund, 
Rhodes University and The Ernest 
Oppenheimer Memorial Trust. 
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