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In terms of importance the judicial branch of 
government at least equals the legislative and 
executive branches. Accordingly, it is imperative 
that whilst the latter two branches receive the active 
attention of politicians, the news media and other 
interested parties, the judicial branch should not 
be neglected. The ball was set rolling by Jeremy 
Gauntlett SC through his article" Appointing and 
PromotingJudges: Which way now?" in Consultus, 
April 1989. A follow-up article by Gawre Nienaber 

appears below together with comments by Milton 
Seligson SC, Chairman of the General Council of 
the Bar ofSouth Africa and ProfMarinus Wiechers 
of U nisa. Hopefully, these contributions will 
prompt other writers to participate in the debate 
and to submit their views to us; and t.hat ultimately 
Consultus will be in a position to make a significant 
and useful input to the institution which will in due 
course be entrusted with the task ofdrafting a new 
constitution for South Africa. 

A
dopting a constitution with 
separation of powers between 
the legislature and judiciary 
in the manner of the Ameri
can Constitution amounts to 

the rejection of the principle oflegis
lative supremacy basic to the West
minster system. It is recognised that 
in heterogeneous societies such a sys
tem is politically advantageous 
because it allows individuals to assert 
certain entrenched claims against 
majority will. The issue of enforcing 
such claims, which under the Ameri
can Constitution is generally done by 
the federal judiciary, is of course cru
cia!. The process of appointing fed
eral judges in the United States is 
thus more important to South Africa 
than ever before. With the American 
example in mind, this article con
siders the possible public distrust of 
the judiciary and potential divisive
ness in appointing judges with such 
expanded powers, and suggests 
means of ameliorating the divisive
ness and distrust. 

The resignation in late July 1990 
of Justice William J Brennan from 
the United States Supreme Court, 
that country's highest court, Presi
dent Bush's nomination of Judge 
David H Souter for the open seat and 
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Judge Souter's confirmation by the 
Senate in early October, ten weeks 
after nomination, brings the judicial 
appointment process under scrutiny, 
highlights the dilemma of accounta
bility and politicisation in making 
appointments, and notes issues of 
judicial power that are significant in 
understanding the implications of 
South Africa adopting a constitution 
with US-style separation of powers.! 

Judicial review 
The distinguishing characteristic of 
the US constitutional structure is its 
Bill of Rights and the concomitant 

power of " judicial review " - the 
ability of federal judges to test legis
lation against the Constitution and to 
strike down statutes that are contrary 
to the Bill of Rights and other pro
visions of the Constitution. 2 The US 
Constitution embodies a system of 
, 'checks and balances". The federal 
judge's function is to reconcile the 
principle of majority rule with the 
principle that there are some domains 
within which the individual should be 
free of majority rule. 3 The Bill of 
Rights sets out these domains, and 
the federal judge's role is to decide 
whether legislation adopted by a 
majority encroaches illegitimately 
upon these domains. 

This power of judicial review 
clearly exceeds the interpretative 
power ofjudges in a Westminster sys
tem and, combined with a federal 
judge's life tenure, raises the issue of 
judicial accountability. However, the 
check on judicial power is not direct 
responsibility to the electorate: fed
eraljudges are not elected. Participat
ing in a political campaign may 
involve the judge in arguing the out
come of specific issues and pre
empting future decisionmaking, and 
detract from judicial impartiality and 
independence. 4 Two hundred years 
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ago, the "framers" of the US Con
stitution decided that giving the 
executive sole appointment power 
would leave the judiciary insuffi
ciently accountable, but they chose to 
depart from their Westminster 
heritage only by requiring that execu
tive appointments be confirmed by 
the US Congress's "upper" house, 
the Senate. The new Namibian Con
stitution adopted an appointment 
process divided between the execu
tive and legislature; so may a new 
South African Constitution. 

The Senate's advice 

and consent 

The US Constitution requires that 
the president appoint federal judges 
"with the Advice and Consent of the 
Senate."5 The Senate's advice and 
consent is expressed by debate and 
vote of the whole Senate, which is 
preceded by the hearings and vote of 
the Senate Judiciary Committee, 
consisting of members representative 
of the party-political division in the 
full Senate. Because the Judiciary 
Committee hearings allow for ques
tioning of nominees and other wit
nesses, it may be expected, deriving 
from the notion of audi alteram partem, 
that the answers to those questions 
and the discussion of legal theories 
and judicial philosophies at the hear
ings would form the primary record 
by reference to which the Senate 
would vote, that this record would be 
reviewed carefully, and that Senate 
votes would be based on how satisfac
torily the nominee explained prior 
academic writings, judicial decisions 
or a public record rather than on 
predispositions based only on such 
prior writings, decisions or record. 

The confirmation process is poten
tially subject to far greater con
troversy and electoral pressure than 
would be the case if the executive 
alone was making the appointment. 
Firstly, Congress and the president 
are elected independently, so that the 
Senate majority and the president 
may be from different parties (as they 
were at the time of the Souter nomi
nation). Secondly, senators, even 
senators from the president's party, 
may be supported by constituencies 
very different from the president's. 

The Constitution does not prevent 
a president from nominating a can
didate for judicial office based 
entirely on the candidate's political 
VIews. The Constitution does not 

describe what degree of deference the 
Senate owes to executive nomination 
when the Senate gives its advice and 
consent. There are no rules to 
prescribe what questions are 
appropriate during the confirmation 
hearings or which factors a senator 
could legitimately consider in voting 
on confirmation. The Constitution 
does not prevent a senator from 
enquiring as to a nominee's views of 
a specific precedent or even how a 
nominee would decide a particular 
issue. Nor does it preclude a senator 
from voting on confirmation based 
entirely on the nominee's political 
views, irrespective of the nominee's 
"legal" qualifications. However, it 
seems that, customarily, the public 
and the Senate recognised implicitly 
certain rules indicating which ques
tions or considerations interfered 
with the process ofjudicial decision
making or the judicial function, and 
to what extent the sources on which 
senators relied in voting on the nomi
nation could be outside the record 
generated by the Judiciary Commit
tee hearings. 

These customs were disregarded 
during the unsuccessful, controver
sial nomination ofJudge Robert Bork 
in 1987. Aspects of the Bork confirm
ation process were excessively politi
cised, a phrase which is used herein 
with two elements, firstly the predis
posed evaluation of candidates for 
judicial office, secondly based sub
stantially on their political views. 
Critics of the Bork nomination would 
say that President Reagan invited the 
disregard of customs because he 
nominated Judge Bork based primar
ily on his perception ofJudge Bork's 
political views. 6 The argument here 
will be that the confirmation process 
could and should establish the 
influence of the candidate's political 
views on his or her judicial decision
making, without the process' excess
ive politicisation. For instance, less 
than 45 minutes after the announce
ment of the Bork nomination, Sena
tor Kennedy gave a speech opposing 
the nomination based on his estimate 
of how Judge Bork would decide 
cases on the Supreme Court. Before 
the hearings of the Senate Judiciary 
Committee were held, various lobby
ing groups opposed to the Bork nomi
nation suggested that Bork's past 
record as a judge (on the Court of 
Appeals for the District of Columbia 
Circuit, one of the appellate courts at 
the level immediately below the 
Supreme Court) should be reduced 
to a list of results, to assess the polit

ical implications. A majority of sena
tors had announced that they would 
vote against Bork before the Judiciary 
Committee hearings had begun. 
During the hearings, at least one 
senator argued the outcome of 
specific issues with the nominee. 7 

These examples illustrate excessive 
politicisation of the confirmation 
process because they assume, 
irrespective of a scrupulous review of 
the record generated by the hearings, 
that ajudge's political views are the 
sole factor in deciding cases, are fixed 
in advance of deciding cases, and 
should be the exclusive basis for 
evaluating nominees. The dangers of 
subjecting nominees to such evalu
ations are precisely those that are sup
posedly avoided by not making a 
judge run for elected office. 

It must be recognised that these 
"flaws" are procedural, not sys
temic. Indeed the reason for seriously 
considering the American system of 
appointing judges as a model is 
because it is thought in principle 
satisfactory: it avoids the inadequacy 
of solely executive appointments, and 
allows for the balancing of indirect 
public oversight of the electorate and 
direct "expert" scrutiny by a com
mittee of their delegates. Politics to 
a degree are inevitably present when 
a president seeks to have a nominee 
confirmed by a majority of senators 
from an opposing party, and excess
ive politicisation, as described above, 
does not encumber every nomi
nation. With the caveat of its systemic 
soundness, one may nevertheless 
consider the procedural defects of the 
manner in which the balancing of 
oversight and expert scrutiny takes 
place under the American model and 
suggest certain refinements thereon 
for South Africa. 8 

The nominee's political 
views 
The Souter confirmation has on the 
whole not been excessively politi
cised. Nonetheless, the nominee's 
political points ofview were perceived 
to be crucial, which became obvious 
when President Bush said he used no 
"litmus test" in determining whether 
the nominee's political views agreed 
with his own before making the 
nomination (and no one believed 
him9). Almost immediately after the 
nomination Judge Souter's views on 
a single, divisive and highly visible 
issue - abortion - had become, 
according to most news sources, the 
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single concern on which confirmation 
rested. 10 The implication of this 
focus was that Judge Souter, as a 
nominee of President Bush, was pre
sumed to share the President's desire 
to have Roev Wade (the 1973 decision 
of the Supreme Court which struck 
down a state statute that prohibited 
women from freely aborting an 
unwanted pregnancy within the first 
three months of the pregnancy), 
reversed and would vote to do so. 11 
The issue was made stark because 
Justice Brennan had consistently 
endorsed the choice of abortion as a 
constitutional right. The nominee's 
vote was thought to be the swing vote, 
on which reversal of Roe v Wade 
turned. Before the hearings, there 
was much speculation on Judge 
Souter's views on abortion. His prior 
opinions and letters as Attorney 
General of New Hampshire were 
minutely examined, but very little 
was found to indicate whether he 
thought that Roe v Wade was incor
rectly decided or notY In the weeks 
after the nomination, abortion right 
groups initiated direct mail cam
paigns to encourage senators to press 
the issue in the confirmation hearings 
and to ask the nominee where he 
stands on abortion. One pro-choice 
group's letter sought contributions to 
launch a fund "to make certain that 
Judge Souter will be the kind of 
Supreme Court justice who recog
nizes and protects our rights to 
privacy and reproductive rights." 13 

Judge Souter 

(Reproduction with kind permission oj the ABA Law 
Journal November 1990). 

Without actually asking Judge 
Souter at the Judiciary Committee 
hearings whether he would overrule 
Roe v Wade, various members of the 
Committee did ask him for his views 
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on the decision or invited his com
ment by taking rhetorical positions 
on the abortion issue while question
ing him.14 Judge Souter refused to 
"disclose his personal and judicial 
views on abortion" or a woman's 
right to privacy. 15 

Apart from being unable to pin 
Judge Souter down on whether he 
would vote to uphold Roe v Wade, 
women's rights groups raised a fur
ther criticism before the confirmation 
hearings: As a man who has never 
married , Judge Souter would not be 
sensitive to their concerns, and other 
critics pointed to the fact that he lived 
in "social and geographic exclusion' , 
which made him unfamiliar with the 
"ebb and flow of life" .16 Since he 
had "distanced himself from minor
ities, women, the disabled, the down
trodden and the powerless' , , he had 
no feel for his "social environment" , 
in view of the increasing diversity of 
the US, where in the next century 
whites will be outnumbered by 
"minorities" . 17 This argument 
denied that Judge Souter's legal 
qualifications should be the only 
criteria in deciding whether he should 
be appointed to the Supreme 
Court. 18 During the hearings, the 
issue that Judge Souter was out of 
touch with his social environment 
was raised, but after some question
ing it was not pursued and the sole 
dissenting vote on the Judiciary 
Committee and the nine Senators in 
the full Senate who voted against con
firmation did so on narrower 
grounds. They were "concerned 
about how he would vote on abortion 
and privacy issues" because Judge 
Souter "refused to allow . . . the 
Senate to learn his views on the. . . 
right of privacy under which 
women's reproductive rights are pro
tected ... " 19 

Legal realism 
From one point ofview it may appear 
peculiar, even outrageous, that a 
judge's political views should be 
crucial to his or her chances to get 
nominated and confirmed. Why 
should a judge's "extra-legal" 
qualifications be at issue? How can 
ajudge's moral view of an issue like 
abortion be crucial to reversing a 
prior decision or merely deciding a 
case? After all, one may say, the 
judge is only "interpreting" the 
provisions of the Constitution, like 
any statute, except that such an inter
pretation may invalidate another 

"lesser" statute. From that point of 
view a judge ' s political views are 
irrelevant to the process of inter
pretation. 

However, the threat of excessive 
politicisation inherent in the confirm
ation process as described above, 
centrally reflect the recognition that 
a judge's social preconceptions do 
indeed play a role in the interpret
ation of statutes. Since the 1930's, all 
theories oflegal interpretation in the 
US have been influenced by or have 
had to account for so-called "legal 
realism" which holds that 
whenever there is a "reasonable 
difference of opinion", (ie an issue 
requiring interpretation), ajudge can 
decide for either party while finding 
precedent or doctrine in support of 
the decision. 20 Under this theory, 
judicial review therefore poses a 
"countermajoritarian threat", - of 
judges striking down legislation 
properly adopted by a majority of 
elected representatives, based solely 
on the judges' subjective preferences. 
Because the theory asserted that a 
judge chose a result based on subjec
tive preferences and then simply mar
shalled precedent or doctrine to 
rationalise the result, a basic premise 
of 19th century political thought, that 
judges should not be making law, was 
being challenged. And because 
judges' 'make law", the implication 
is that their appointments should be 
scrutinised by reference to the way 
they would vote as if they were legis
lators. This argument, it will be sug
gested, is problematic. 

The more "open-ended" the rule 
to be interpreted, the easier it is to 
find a reasonable difference of 
opinion, and the greater the extent to 
which legal realists would say that 
judges import their own views of 
justice and equity. The US Bill of 
Rights is characterised by open
ended phrases such as the Fifth 
Amendment's protection of 
"liberty" and "due process oflaw" 
or the First Amendment's' 'freedom 
of speech", terms which are not self
defining. Accordingly, the perceived 
countermajoritarian threat posed by 
interpreting the Constitution is 
heightened by its "studied impre
cision".21 

Roe v Wade is an example of a case 
where an open-ended constitutional 
rule was held to cover a situation 
which is not covered by the literal text 
of the Constitution and obviously.was 
not contemplated as falling within the 
Constitution when it was framed 200 
years ago. The decision is criticized 
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by its opponents as result-oriented 
and as a case where the Supreme 
Court improperly imported its own 
social preconceptions in holding that 
a constitutional right exists. It is a 
good illustration of the piecemeal 
manner by which the Supreme Court 
has accorded protection to claims that 
are not specifically provi.ded for 
under the Constitution. Roe v Wade 
was an expansion of a previous line 
9f cases which, according to the 
Court's opinion, "recognized that a 
right of personal privacy, or a 
guarantee ofcertain areas or zones of 
privacy, does exist under the Consti
tution." In the opinion, the right of 
free choice is described as deriving 
from the "penumbra" of certain 
open-ended provisions of the Consti
tution, including the First Amend
ment's guarantee of freedom of 
speech, and the protection ofliberty 
in the Fifth Amendment's due 
process clause. 22 

judicial activism versus 
strict constructionism 
The nomi.nation process has gener
ally been characterised as a debate 
between two opposing views of what 
ajudge should be doing when decid
ing cases. Before the hearings,Judge 
Souter was generally thought to be a 
"strict constructionist" , in contrast 
to a "judicial activist", which is the 
label that political conservatives pin 
on "liberal" judges who depart from 
the text of the Constitution or the 
intent of the framers to fashion new 
remedies according to their percep
tions of societal needs. 23 Strict con
structionism (or judicial conser
vatism) means that the Constitution 
should be strictly construed by con
sidering only whether the framers 
would have intended that a particu
lar issue be covered by the Constitu
tion. If not, the judge should no 
longer play a role but allow the 
majority's will expressed in legis
lation to prevail. Under this theory 
the doctrinal expansion in Roe v Wade 
of a right to privacy which is not 
explicitly in the text nor within the 
framers' intent, was unjustified. 

Reducing the nomination issue to 
a battle between judicial activism and 
strict constructionism is, in my 
opinion, simplistic and is largely 
responsible for the excessive politi
cisation of the confirmation process. 
Describing a judge as a strict con
structionist and therefore free from 
subjective preferences, is misleading. 

A judge may be conservative in refus
ing to recognise new rights under the 
Constitution, but he or she may be 
activist in narrowing civil rights con
trary to legislative intent. 24 Or a 
judge may be conservative in narrow
ing civil rights but activist in expand
ing property or economic rights. And 
what is conservative today, may be 
activist tomorrow. As a theory of 
interpretation, strict constructionism 
is unsophisticated because it does not 
concede that ajudge's preferences do 
play a role in organising and apply
ing open-ended rules to novel situ
ations. It resembles the legal positivist 
complacency of many Westminst~r 
judges that interpretation is neutral 
and value-free. If the theory is not 
unsophisticated, it is disingenuous: 
while lamenting legal realism, many 
proponents of strict constructionism 
use the theory in legal realist manner 
to advocate narrow interpretations 
which are congruent with their polit
ical aims. And, finally, the theory 
sterilises the judge's interpretative 
function by allowing the judge to 
"opt out" of deciding whether a 
claim to a right is valid by refusing the 
claim if the answer is unclear. 25 

Accepting that a judge's policy 
preferences play a role, does not 
mean that those preferences should, 
or do, lead to textual expansion 
without any doctrinal support. The 
legal realists contributed the valuable 
insight that a judge's policy prefer
ences are inevitably present in decid
ing at least some cases, but that 
premise does not deductively lead to 
the conclusion that such preferences 
dictate the result, free from the con
straint of legal doctrine and pre
cedent. When proponents ofjudicial 
activism say that a judge's function 
is to define open-ended rules at a 
sufficiently high level of generality to 
reach the result which does" contrib
ute to the well-being ofour society" , 
they do not accurately describe what 
most judges try to do in deciding 
cases. 26 To describe the process of 
judicial decisionmaking by contrast
ing the simple application of policy 
preferences with neutrality, or as the 
mere application of such preferences 
because the search for neutrality is 
fictitious, defies the complexity of 
most federal judges' constitutional 
theories. 

The nominee's 
constitutional theory 
Emphasising the abortion issue is 
therefore a shorthand way of 

speculating about the Souter theory 
ofdeciding cases. This speculation is 
skewed even further when the Judge 
must be classified as either ajudicial 
activist or a strict constructionist. The 
irony of this emphasis is that it may 
well inhibit screening out nominees 
nominated for their ideological affili
ations rather than their abilities by 
obscuring appropriate investigation 
into what the nominees' constitu
tional theories are. 

The phrase' 'with the Advice and 
Consent" is admittedly vague - it 
is left to Constitutional practice to 
find the balance between improperly 
interfering with the decisionmaking 
function and properly allowing the 
electorate to get a sense of their 
judges' abilities, which may include 
their logic, knowledge of the law, and 
sense of history, society and con
tinuity of the Supreme Court. 
Categorising the judge as either a 
judicial activist or a strict construc
tionist denies the judge's obligation 
of honestly evaluating all the avail
able sources in deciding a case, 
including the text, the legislative 
intent, precedent, analogous case law 
and legislation, and ultimately, at 
least where the other sources do not 
provide an answer, the judge's search 
for societal consensus - his or her 
theory of how society ought to be 
organized. The simplistic reduction 
to judicial activism versus strict con
structionism assumes that a judge's 
policy preferences are used as a first, 
not as a last, resort. Any consti
tutional theory should encompass an 
understanding of the role that a 
judge's preconceived prejudices, his 
or her "can't helps", play in judicial 
decisionmaking. The confirmation 
process should ensure that these 
prejudices do not prevail over the 
"primary" sources involved in legal 
reasoning. It should establish 
whether a judge has a sound consti
tutional theory. This need not require 
an investigation of candidates' politi
cal views, but it may include ques
tioning candidates as to the hierarchy 
of sources they would apply when 
interpreting. For instance, it should 
be proper to question a nominee 
whether and how a judge should 
employ an "organising principle" 
such as the evolving "demands of 
human dignity" .27 

It should also be proper to question 
a nominee about his or her views on 
the weight of precedent. 28 Judge 
Bork's nomination may have been 
defeated in part because he appeared 
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to give insufficient weight to pre
cedent. In his writings Judge Bork 
indicated that he thought Roe v Wade 
was incorrectly decided. 29 The US 
Supreme Court has ruled that it can 
reverse itself when it firmly believes 
that its previous decision was incor
rectly decided - thus more readily 
than the South African Appellate 
Division can. But precedent may be 
so deeply embedded that it could not 
properly be overturned, and in any 
event is clearly given some weight in 
the US. 30 The Judiciary Committee 
may not have been persuaded that 
Judge Bork acknowledged that his 
judicial opinion on Roe v Wade was 
constrained in a way that his aca
demic opinion was not. 

Avoiding controversy 
The Souter nomination has not been 
as controversial as the Bork nomi
nation. This is mainly due to Presi
dent Bush's caution in choosing 
someone who, unlike Bork, has not 
written extensively as an academic on 
controversial topics such as abortion 
or civil rights or made his views on 
Supreme Court opinions known pub
licly. Because of the extraordinary 
publicity campaign against his nomi
nation which his writings had 
attracted, Bork felt compelled to 
explain his views on specific pre
cedents and could not refuse to 
answer questions on the basis that 
answers may pre-empt issues which 
may well come before the Court. In 
contrast, Judge Souter had the choice 
of refusing to answer questions as 
infringing on the judicial decision
making process. After the nomi
nation some senators on theJudiciary 
Committee announced that they 
would not ask Souter directly for his 
views on Roe v Wade. 31 To the extent 
that a discussion of specific prece
dents was avoided not because it was 
thought to adversely affect the judi
cial function, but because the 
nominee had no public record, the 
Souter confirmation remained 
excessively politicised. 

After the hearings, some senators 
opposed the confirmation of Judge 
Souter on the basis that he did not 
make his views on abortion 
known Y While it is indeed of con
cern that the Senate did not know 
enough about a nominee, in the case 
ofJudge Souter it may be argued that 
this is the result of the Judiciary Com
mittee asking too many improper 
questions (such as whether he 
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believed "that abortion was moral or 
immoral", which Judge Souter 
properly refused to answer) and too 
few appropriate questions, such as a 
rigorous line of questions relating to 
his legal ability, integrity and con
stitutional theory. 33 By focusing 
inordinately on a nominee's public 
record before the hearings, and using 
that as the sole basis for questioning 
the nominee, the confirmation 
process neglects the more contem
porary record supplied by the hear
ings and the opportunity to create a 
record during those hearings. 34 If 
the nominee has no public record, 
scanty sources are studied, often 
absurdly SO. 35 And when a nominee 
has published extensively, the danger 
of the excessively politicised confir
mation process is that it fails to recog
nise that nominees may change their 
views on controversial issues or 
would not decide as judges what they 
wrote as academics. 36 The concern 
is that the necessity of public scrutiny 
would suppress intellectual vigour. 
Excessive politicisation encourages 
ambiguity and distracts from concen
trating on the record built up during 
the hearings Y It also risks incon
sistency in the rigour with which 
nominations are scrutinized. 38 

A national debate in 
South Africa 
The political advantages of a US-style 
constitution for South Africa are 
clear, but as South Africa goes for
ward in choosing a new constitutional 
structure, the potentially divisive 
process of appointing judges to inter
pret the constitution should also be 
evaluated. The US Constitution 
allows for public scrutiny of executive 
appointments, which is politically 
expedient , in view of the electorate's 
perception that judges wield enor
mous power through their ability to 
strike down legislation. The framers 
of the US Constitution thought that 
the Senate confirmation process was 
the appropriate vehicle for this public 
scrutiny, striking a balance between 
making judges directly accountable 
by election and allowing them to be 
appointed solely by executive decree. 
But as members of the legislature, 
senators are individually subject to 
special interest group and other elec
toral pressure , and there is therefore 
the danger that the appointment pro
cess may be excessively politicised, 
and consequently infringe upon the 
judicial decisionmaking function. 

The danger ofdivision and uncer
tainty about judicial appointments 
could be lessened if an informed 
debate would take place in South 
Africa about the process of judicial 
decisionmaking. 39 This would force 
the future South African electorate, 
their representatives and their judges 
to subject to argument their convic
tions based on ignorance, unexam
ined assumptions or random 
impressions. 40 A discussion about 
legal realism lies at the heart of this 
informed debate. The debate should 
involve a ' discussion of the way a 
"good" and "conscientious" judge 
decides cases. The description of a 
judge as "good" or "conscientious' , 
necessarily implies a value judgment, 
which should be made in the public 
forum . This value judgment would 
have to accommodate a judge's 
policy preferences, while recognising 
the primary guiding force of pre
cedent and doctrine. 41 The threat of 
excessive politicisation is a necessary 
consequence of public scrutiny, but 
a better understanding of how judges 
decide cases and the appropriate 
place of ajudge's policy preferences 
may go some way in reducing that 
threat. 

Delegation to 
committee 
When considering how judicial 
appointments should take place in 
South Africa, the starting point is that 
appointments must take place in a 
politically legitimate mannerY It is 
improbable that executive appoint
ments free from oversight would be 
politically legitimate. 43 One may 
speculate whether selecting judges by 
expert committee of non-legislators 
would be politically acceptable in 
South Africa. 44 Gauntlett suggests 
"the introduction of some indepen
dent body representative of the 
Executive, the Judiciary and the 
profession charged with. . . appoint
ing judges. "45 However, a body so 
constituted would not be politically 
legitimate if the absence oflegislative 
oversight is regarded as making the 
body insufficiently accountable. 46 If 
it is thought that political legitimacy 
requires legislative involvement in 
appointments, it may be useful to 
look at the example of the US. 

At various times in US history, the 
public at large (as heard through the 
media) has exercised various degrees 

23 

http:Africa.44
http:legitimate.43
http:doctrine.41
http:impressions.40
http:decisionmaking.39
http:scrutinized.38
http:decided.29


of pressure on the Senate , the Senate 
has deferred more or less to the 
Senate Judiciary Committee, and the 
members of the Judiciary Commit
tee shared to a greater or lesser extent 
a common view of the judicial role. 
But as discussed above, the pressure 
of special interest groups (from both 
right and left) on members of the 
Senate, the political inability of the 
Senate to allow the primary investi
gation of the nominee's constitutional 
theory to take place at the level of the 
Judiciary Committee, and the inabil
ity ofJudiciary Committee members 
to adopt an approach of disinterested 
learning, has resulted at times in the 
excessive politicisation of the confir
mation process. 

With the US example in mind, it 
is suggested that the extent to which 
the legislature defers to a body of 
delegates to resolve issues relating to 
judicial appointments may diminish 
the danger of division and uncer
tainty about judicial appointments in 
South Africa. A more efficient and 
less politicised confirmation debate 
could take place in a politically legiti
mate forum in South Africa iflarger 
powers were concentrated in a legis
lative committee similar to the Senate 
Judiciary Committee and a greater 
effort was made to free the members 
of such a committee from having to 
respond to partisan political pressure 
than is the case in the US. It is sug
gested that "standing rules" for such 
a committee could be adopted, 
including rules providing for (i) a full 
and fair opportunity for nominees to 
answer, during the hearings or in 
writing after the hearings, all relevant 
concerns relating to their constitu
tional theories and past writings, (ii) 
a mechanism to allow legislators to 
ask questions through the members 
of the committee, (iii) the creation of 
a record at the hearings which forms 
the basis for voting on any nomi
nation, (iv) scrupulous review of this 
record, which should be public, (v) 
flexible standards as to which ques
tions inappropriately infringe on the 
judicial function, and (vi) detailed 
questions which are necessary to fully 
comprehend the nominee's legal abil
ities, including constitutional theory, 
and (vii) a formal recommendation 
of the committee upon completion of 
the hearings Y 

These rules apply the principle of 
audi alteram partem. The composition 
of such a committee and the degree 
of review of the legislature at large 
over the recommendations of such a 
committee, would be crucial issues 

under such a system. The American 
example suggests that the committee 
be composed of members of the legis
lature's upper house, primarily those 
members with legal training. 
Whether it will be politically legiti
mate or even practical to restrict com
mittee membership to members of 
the Senate, will depend on how the 
Senate is constituted, and a commit
tee comprising of legislators as well 
as appointed members of the legal 
profession and the judiciary might be 
acceptable as more "expert". To 
ensure that delegation to the commit
tee is meaningful, it is suggested that 
committee recommendations should 
be accepted by the full legislature 
unless the proceedings before the 
committee were clearly inadequate. 
This degree of review should institute 
public accountability through more 
than merely nominal legislative 
oversight. 48 

Appointment by 
committee? 
The model proposed in the previous 
paragraph assumes that the basic 
American structure of presidential 
nominations confirmable by a legis
lature (or one of its houses) which 
does not necessarily provide majority 
support for the president, would be 
adopted in South Africa. If the execu
tive necessarily enjoyed majority 
legislative support (such as would be 
the case if appointed by the majority 
party in the legislature), the threat of 
legislative rubberstamping of execu
tive nominations would exist. In that 
case, to make judicial appointments 
publicly accountable, it should be 
considered having the legislature, 
with committee delegation as pro
posed in the previous paragraph, 
function as the sole appointing body. 
Instead of merely screening executive 
nominations, the legislative commit
tee would then propose candidates 
from the pool ofpotential candidates, 
hear them, and make recommend
ations to the legislature. 

Even if the legislature and execu
tive were electorally independent, as 
in the US, there is an argument to be 
made for a South African system of 
legislative appointment unencum
bered by preceding executive nomi
nation. Firstly, it would avoid the 
inefficiency of double screening by 
executive advisors rlnd a committee 
of the legislature. In South Africa, 
with a much smaller pool ofpotential 

judges than the vast pool in the US, 
there is less need for a single voice 
(such as the president's or, as is de 
facto the case at the lower federal court 
level, senators from the applicable 
federal districts) to make the initial 
proposal. The proposed legislative 
committee ' s specialist knowledge of 
the pool of potential judges would be 
balanced by public accountability. 
Secondly, it would avoid the uncer
tainty of what degree of deference the 
legislature owes to executive nomi
nations and the controversy resulting 
from the divided appointment 
process. Thirdly, it would curtail the 
possibility of an executive packing the 
courts with' 'judges who will vote on 
issues that are important to the presi
dent the way he wants them to 
[which] effort has usually been suc
cessful.' ' 49 However, it may be 
thought that executive nominations 
followed by legislative confirmation 
is part and parcel of a proper separ
ation of powers. 50 The issue of 
whether appointments should or 
should not be divided between the 
executive and legislature is yet 
another issue to be resolved by the 
South African constitutional "con
vention" . 

Implications for aBill of 
Rights in South Africa 
A discussion of the US confirmation 
process also demonstrates certain 
implications for the text of a future 
Constitution in South Africa. It high
lights the connection between the 
judiciary's interpretation of a US
style constitution and the issue of 
which individual claims deserve pro
tection. Open-endedness makes pro
visions adaptable to changed 
circumstances, but large interpret
ative powers brings, as described 
herein, potential distrust of the 
judiciary. While judicial activism is 
an inherent risk of an American-style 
democracy, in the case of South 
Africa, a more imaginative deline
ation of judicial power may be in 
order: parts of a new Bill of Rights 
could be drafted specifically and pre
cisely, some open-ended, and others 
with provision for expiration or sub
ject to conditions precedent or sub
sequent. 

Conclusion 
This article takes the position that, in 
view of the expanded powers of the 
judiciary applying a US-style consti
tution in a future South Africa, the 

CONSULTUS APRIL 1991 24 

http:oversight.48


selection ofjudges should be subject 
to much greater scrutiny than is cur
rently the case. With the US example 
in mind, the article anticipates that 
such judges, be they freshly 
appointed or judges currently on the 
Bench who are reappointed in 
accordance with a negotiated and 
newly installed constitutional struc
ture, may be criticised for "legislat 
ing from the bench". The judiciary 
should not answer that criticism, and 
will not allay public distrust, by 
resorting to the traditional suppo
sition of judges schooled in a West
minster system that the process of 
statutory interpretation is neutral and 
value-free. The judiciary should 
recognise that a judge's views of 
desirable social policies do play a role 
in interpretation. However, that does 
not mean that political theory dis
places legal theory in judicial 
decisionmaking. The threat of exces
sively politicising the selection of 
judges and consequent distrust in the 
judiciary may be lessened, if the pub
lic debate surrounding the selection 
of judges concentrates on what con
scientious judges do and should be 
doing when they decide cases, if the 
public understands the limited, 
though inevitable, place of policy 
preferences (instead of simply con
trasting the unconstrained appli 
cation of policy preferences with 
neutrality), and if the public allows 
the primary responsibility for select
ingjudges to be delegated to a politi 
cally legitimate committee. Political 
legitimacy may require that such a 
committee comprise of members or 
appointees of the legislature. Such 
delegation would balance, on the one 
hand, public accountability and, on 
the other, a full understanding of the 
complexity of judicial decisionmak
ing. Undoubtedly there will be can
didates in the pool of potential 
appointments or reappointments 
whom, after due evaluation, the com
mittee would screen out for failing to 
convince the committee that they 
would not merely apply their politi 
cal preferences, but the committee 
would also be insulated from public 
pressure to screen potential judges 
based on their political views only 
rather than the adequacy of their 
legal abilities and constitutional 
theories. 

I have argued that the American 
model has procedural flaws and have 
suggested certain ground rules to 
minimise those, but none of that 
'detracts from the systemic merit of 
the American model and the 
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principle of public scrutiny it embod
ies. As South Africans decide on the 
manner of selecting judges in the 
future, which is integral to the con
stitutional structure they choose, the 
American model deserves a long but 
careful look. 

This assumes a new constitution 
providing for universal franchise 
based on an equal vote for all, its 
ratification by a national referendum 
and ensuing democratic elections. 
This article considers the implica
tions for the judiciary under such a 
system after it is in place. 

2 A power not explicitly granted under 
the text of the US Constitution , but 
held applicable by the Supreme 
Court's interpretation . Marbury v 

• Madison 5 US (1 Cranch) 137 (1803). 
3 See for example Robert H Bork The 

Tempting 0]America (1990) (hereafter 
Bork) 139-141. 

4 J eremy Gauntlett "Appointing and 
Promoting Judges : Which way 
now?" (1990) 3 Consultus 23 (here
after "Gauntlett") at 26 describes 
electing judges as "repugnant to 
most". But note that a number of 
States in the US do elect their judges. 

5 	US Constitution art n, §2 . 
6 	These critics would say that the Bork 

nomination was part of a concerted 
effort to pack the federal courts with 
suchjudges . See in general Schwartz 
Packing the Courts (1988) (hereafter 
Schwartz). 

7 	For Judge Bork's own narration of 
events before, during and after the 
hearings, see Bork 267-321. 

8 	Such refinements may be doubly 
important, because the threat of 
excessive politicisation may be 
exacerbated in South Africa, in view 
of the absence of a 200 year old tra
dition of understanding and debating 
the interpretative function of the fed
eral judiciary, the paucity of a vari 
ety of informed points of view about 
the role of the judiciary, the massive 
break with the past that a new con
stitution would represent, and the 
perception among many black South 
Africans that white judges have in the 
past performed political functions 
when giving effect to certain statutes. 
Even if the South African and Ameri
can political environments are 
thought to be so different that in the 
near term controversy would not 
inhere in an appointment process 
divided between the executive and 
legislature in a South Africa, it should 
also be remembered that a new con
stitution should be written to endure 
and to cope with "normalisation" in 
South Africa. 

9 	 President Bush said, in announcing 
the nomination, that his "selection 

process was not geared simply to any 
legal issue . It is not appropriate ... 
to use any litmus test. " The New York 
Times (hereafter NY Times) July 24 
1990 A18 coIl. But his Chief of Staff 
assured conservatives, in a secret 
memo made public by the press, that 
Judge Souter would be "a strong 
conservative voice on the Court." 
NY Times August 24 1990 A 15 coIl. 

10 	 See for example NY Times July 29 
1990 Section 4 p 1 col 1 and The New 
Yorker August 6 1990 P 28. 

11 	 Roe v Wade 410 US 113 (1973). 
12 	 NY Times July 31 1990 A12 col 1. 
13 	 NY Times August 1 1990 A12 coIl. 
14 	NY Times September 21 1990 A30 col 

1. 
15 NY Times September 17 1990 A 13 col 

5. 
16 	Professor Roy L Brooks What About 

SouterJs Human Resume? NY Times 
August 1 1990 A21 coIl. Critics 
pointed out that Judge Souter lived 
in a small town (population 2 000) in 
the same isolated house that he was 
born in, is not socially gregarious, 
and lunched with his mother on 
Sundays . 

17 	 Id. 
18 	 He has law degrees from Harvard 

Law School and Oxford, which he 
attended as a Rhodes Scholar, served 
10 years on the New Hampshire 
State Supreme Court, and was a 
recent appointment to the federal 
Court of Appeals for the First 
Circuit. 

19 	 NY Times October 3 1990 Al coIl at 
A14 col 2. 

20 	See for example Frank Courts on Trial 
(1949). Judge Frank was one of the 
early exponents of' 'Legal Realism". 
See in general Purcell The Crisis 0] 
Democratic Theory: Scientific Naturalism 
and the Problem 0] Value (1973). 

21 	 Many commentators argue that the 
framers chose open-endedness 
phrases to ensure that the Constitu
tion would not soon become" dated 
and useless". Lewis "Reading The 
Text" NY Times August 3 1990 A27 
coIl. 

22 	 405 US 152-153. 
23 	 During the hearings Judge Souter 

confounded those who wished to 
categorise him as a strict construc
tionist, and that probably helped to 
confirm him. He said for example 
that' 'the search that I am engaged in 
is a search for principle as opposed to 
specific intent when I approach a 
constitutional provision initially . " 
NY Times September 18 1990 A 16 col 
4. 

24 	Schwartz "The Supreme Court: Is 
the Rehnquist Court activist?" ABA 
Journal August 1990 at 32. 

25 	 This criticis~ derives from the 
assumption that the publicity element 
of a democracy's legislation requires 
that the meaning of open-ended 
phrases may with changed circum
stances adjust over time. Or, as Ely 
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puts it, such provisions contain an 
"invitation" to the judge "to look 
beyond [the Constitution's] four 
corners." Ely Democracy and Distrust 
(1980.) 13. 

26 	 This criterion is proposed by Brest 
The Misconceived Quest for the Original 
Understanding, 60. Boston Univ LR 
20.4, 226 (1980.) . 

27 	 Speech by Justice Brennan, quoted 
by Bork at 219. Theorists have writ
ten volumes on what such a princi
ple should be, and how it should fit 
with black-letter law sources, rang
ing from economic analysis to a basic 
human right such as equal concern 
and respect. Without having to 
decide between any such organisa
tional principles, the confirmation 
process should establish what relative 
weight a nominee would give 
thereto, and whether that is accept
able. The process should give a sense 
of the judge's feel for his or her social 
environment, particularly in hetero
geneous societies. In this way, a can
didate's "extra-legal" qualifications 
are important, but an investigation 
should enhance, not trivialise, the 
appointment process. 

28 	 Without asking about a specific 
precedent applicable to an Issue 
which may reasonably come before 
the Court, unless the precedent is so 
well settled that its effect on an issue 
is predictable. Marbury v Madison 
(note 2 supra) is an example of a well
settled precedent. 

29 	 For example Bork at 114. 
30. 	 For example, though most commen

tators acknowledge that the doctrinal 
support for Marbury v Madison is sus
pect (eg Bork at 24), the decision is 
so well-embedded in the doctrine of 
judicial review that it is unquestion
able. Though Roe v Wade is clearly 
not as well settled as Marbury, and the 
doctrinal support for its' 'expansive" 
interpretation of the First and Fifth 
Amendments may be suspect, it is 
arguably deeply embedded, and a 
sound constitutional theory should 
require that it at least be given some 
weight. During the confirmation 
hearings, Judge Souter said that one 
factor supporting a precedent was 
whether "citizens . . . have relied 
upon it in their planning to such a 
degree that . . . there would be a 
great hardship in overruling it now." 
NY Times September 19 1990. A16 
col 3. 

31 NY Times July 25 1990. A1 col 6. 
32 NY Times October 3 1990. A1 coIl. 
33 NY Times editorial September 21 

1990. A14. His constitutional theory 
may have been tested ia by posing 
hypotheticals, and by asking him to 
analyse the reasoning of certain deci
sions and constitutional history and 
trends. At times it may be extremely 
difficult to draw the line between 
proper questioning and those ques
tions that inappropriately infringe on 

the judicial decisionmaking function. 
Such linedrawing is a matter of evolv
ing custom, which should be fully 
debated, but does not seem to be. 
Examples of questions on both sides 
of the line can arguably be found in 
an advertisement of "Planned 
Parenthood" circulated before the 
hearings, which sought that the 
Senate "make certain" that Judge 
Souter answer ia whether' 'the Con
stitution protect[s] rights other than 
those specifically spelled out", and 
whether' 'the privacy right extends to 
... abortion." (NY Times Septem
ber 16 1990.). Because answers 
merely reciting rather than giving an 
opinion on a precedent, including 
Roe v Wade, would not have satisfied 
the questioners, it may be argued 
that the first question would have 
been proper and the second not. 

34 	Admittedly a nomInee could be 
briefed to give innocuous answers, 
but surely this would transpire under 
adequate cross-examination. 

35 A thesis Judge Souter wrote in 1961 
as an undergraduate before he had 
any legal training on the legal think
ing of Justice Oliver Wendell 
Holmes, received a good deal of 
attention before the hearings. 

36 	Opponents of a nomination' 'would 
surely have a field day turning per
fectly proper scholarly musings into 
hard-and-fast political positions." 
Carter "Looking For Law in All The 
Wrong Places" Manhattan Lawyer 
September 1990. 20. at 24. 

37 	 By concentrating on the record con
stituted by the hearings, apparently 
the pre-hearing fear that Judge 
Souter was an unmarried introvert 
and therefore "out of touch" was 
quickly discounted by the Judiciary 
Committee. (NY Times September 28 
1990. Al coIl). And a number of civil 
rights groups that "were poised to 
oppose" the confirmation before the 
hearings began, chose not to testify 
against Judge Souter after his tes
timony. (NY Times September 19 
1990. A16 col 2). In this respect, the 
system arguably worked as it should. 

38 	For instance, lower federal court 
nominations are "relatively free from 
controversy", and the Senate has 
proportion- ately turned down many 
more Supreme Court nominations. 
Schwartz at 45. 

39 	See Mr Justice Leon's reference to 
"the growing tide of public ..•. 
debate about the basic issues facing 
us", which include a Bill of Rights. 
Address by MrJustice RN Leon, "A 
Bill Of Rights For South Africa" 
(1986) 2 SA Journal on Human Rights. 

40. 	 These convictions include assump
tions that judges make purely neutral 
decisions, on the one hand, and 
purely political decisions, on the 
other. 

41 	 Doctrine should include the common 
law principle of interpretation zn 

favorem libertatis. Doctrine and a 
judge's "organising principle" dis
cussed above may therefore intersect, 
and at least to the extent of such inter
section it may be appropriate for the 
confirmation process to insist, as a 
part of evaluating a nominee's doc
trinal soundness, on judges having a 
commitment to individual rights. 
The maxim of statutory interpret
ation in favorem libertatis has a nar
rower and more precise meaning 
than a phrase such as "commitrnent 
to individual rights". The various 
civil rights groups opposing Judge 
Souter as being not committed to 
individual rights understood that 
phrase to be broadly defined. These 
groups appear to have opposedJudge 
Souter less because he was doctrinally 
unsound than because they were con
cerned about his organising princi
ples. Clearly that objection should be 
considered as part of the record, but 
the Senate could appropriately 
accord that objection less significance 
than it would have doctrinal objec
tions, in the same way that the Senate 
accorded less weight to the objection 
of certain conservative groups and 
senators that Judge Souter did not 
demonstrate that he was" pro-life" . 

42 	 Political legitimacy of judicial 
appointments may be said to turn on 
acceptable public accountability of 
the appointing body, and this in turn 
assumes that everyone In South 
Africa had the power to vote to 
approve a constitutional structure 
embodying the appointing process. 
See note 1 supra. 

43 	 Gauntlett, for instance, laments the 
Executive's currently untrammelled 
power of appointment In South 
Africa, and Wiechers "Die regte reg
ters op regbank" Rapport August 26 
1990. at 20. doubts the feasibility of 
solely executive appointments under 
a future constitution. 

44 	Note the role of the American Bar 
Association (the largest voluntary 
association of US lawyers) Standing 
Committee on the FederalJudiciary, 
which judges nominees on compe
tence, integrity and temperament, 
only as "well qualified", "qualified" 
or "not qualified". It says the 
nominee's political views play no 
role. Though its evaluation has 
always been regarded as valuable, it 
has never been thought sufficient, 
and some commentators say that in 
recent years the ABA rating has 
become just one factor in the confir
mation process. (National LawJournal 
August 6 1990. P 43 col 3). 

45 	 Gauntlett 26-27. 
46 	Ultimately the electorate at large 

would have to be able to exercise 
sufficient pressure on the body of 
delegates to ensure that the members 
are sensitive to broad societal 
concerns and that the committee's 
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consensus on what they look for in a bly". Section 88 . Because the Presi ive of the Judicial Service Commis
potential judge corresponds substan dent "is acting on the recom sion's expert independent scrutiny.) 
tially with society's expectations. mendation of the Judicial Service If, on the other hand, the full legis

47 Political legitimacy arguably requires Commission' " the C onsti tu tion lature is expected to give its approval 
that all judges appointed before the 
new constitutional structure is put in 
place should be subject to reappoint
ment, even if few will be refused 

accomplishes some independent 
scrutiny. However, depending on the 
degree of real independence of the 
Judicial Service Commission and the 

as a matter of course, appointments 
may then be insufficiently account
able to the public, particularly 
because selection to the Judicial Serv

reappointment. If those judges extent to which the President may ice Commission is not within the 
should all be screened, it is suggested 
that it may take place as soon as prac
tical after a legislature is installed, in 

thwart the Commission's recommen
dations, such scrutiny may have been 
allocated to the wrong branch of 

legislature's control. 

49 Schwartz at 8 . 

accordance with the standing rules government. If, on the one hand, the 50 But note that the convention drafting 
proposed herein. legislature is expected fully to review the US Constitution considered the 

48 The new Namibian Constitution bas executive appointments, potential possibility of leaving appointments 
ically adopts the divided appointment division and controversy derives solely to the Senate, and only after 
process of the American model. It from the divided appointment "months of wrangling" agreed on 
makes" appointment. . . subject to process . (The presence of American the division between president and 
the approval of the National Assem type hearings would then be duplicat- Senate. Schwartz at 44. 

* 	Gawie Nienaber lectured in public law at Stellenbosch University between completion of his LLB at Stellenbosch in 
1981 and going up to Oxford in 1982 to readJurisprudence. He practised briefly as an advocate with the Legal Resources 
Centre in Durban in 1984. After graduating with an LLM from the Harvard Law School in 1986, he was admitted 
to the Bar in Washington, DC. He spent four years in the corporate law department of a law firm in New York before 
joining the Maitland Group in Luxembourg as a consultant in January 1991. 

ResQonse by Milton Seligson SC 2 

Chairman of the General Council 
of the Bar of South Africa 

. . the sooner the appointment process is reformed to involve) in a meaningful way) 
the legal profession and the broader community) the better it will befor our legal rys
tem and our country. ) 

T
here is now widespread 
acceptance in our legal com
munity for constitutional 
reform which includes a 
justiciable Bill of Rights, 

enforced by an independent judiciary 
with the power ofjudicial review over 
legislative and administrative acts. In 
any such dispensation the issue of 
how appointments are to be made to 
a Bench which will wield enormous 
influence in shaping the future South 
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Africa, becomes one of the utmost 
importance. It behoves us all in the 
legal profession to focus attention on 
this question. 

The article by Gawie Nienaber 
(supra), which draws on the American 
experience of judicial appointments 
to the US Supreme Court and con
siders its relevance for South Africa, 
is a major contribution to this debate 
and merits careful study. 

It is not enough that the constitution 
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of the future South Africa makes pro
vision for the protection of human 
rights and a "testing right" for the 
courts. A lasting constitution which 
enjoys the support of all constituen
cies in the complex South African 
mosaic requires a constitutionally 
entrenched selection process for the 
judiciary that does not depend solely 
on the discretion of the executive (as 
at present). Rather, the method of 
appointing judges must also involve 
in a meaningful way the legislature 
and the legal profession, so as to 
ensure not only that appointees are 
of the highest calibre, but that the 
selection process is perceived by the 
broad public to have political as well 
as professional legitimacy and 
integrity. 1 

Given the fact that experience has 
shown that constitutional questions 
invariably raise political issues, the 
issue of legitimacy is necessarily of 
paramount importance. 

DDD 

That the American model is not the 
only one of relevance in approaching 
this problem, became clear at the 
recent Conference on a Constitu
tional Court for South Africa which 
was held in Magaliesburg during 
February 1991.2 The Conference 
attracted eminent jurists from all over 
the world, including a number of dis
tinguishedjudges from countries with 
experience of enforcing a Bill of 
Rights, including India, Canada, 
Mauritius, USA, Zimbabwe, Portu
gal, Ireland, Ghana and Nigeria. 
There were contributions on the 
experience of Germany, Portugal, 
France and Italy, all countries which 
have some form of Constitutional 
Court separate from the ordinary 
courts of justice and ultimately 
responsible for the enforcement of the 
fundamental rights provided for in 
the Constitution. 

A striking example of such a Con
stitutional Court is afforded by the 
Portuguese model. 3 The Portuguese 
Constitution contains an extensive 
catalogue of fundamental rights and 
confers wide powers of judicial 
review. The Constitutional Court of 
Portugal, established in 1982, has 
features of both the German and 
American systems. The ordinary 
courts have jurisdiction in constitu

tional questions, but the Constitu
tional Court is the final court of 
appeal in such matters. It also has 
original jurisdiction to determine 
constitutional questions submitted to 
it by the President of the Republic, 
the Prime Minister, the President of 
the Assembly (Parliament), one
tenth of the members of the Assem
bly, the Procurator-General, the Pro
tector ofJustice (Ombudsman) and 
regional authorities in relation to 
their powers. 

The judges of the Constitutional 
Court are elected en bloc by the 
Assembly by a two-thirds majority, 
a requirement which ensures that the 
Bench is widely "representative", 
since no political party enjoys any
thing near a two-thirds majority. The 
practice has developed that half the 
judges come from the ordinary courts 
and the remainder from outside, 
mainly the universities. The other 
three members are selected by the ten 
elected members of the Court and are 
usually eminent jurists who have 
served on the highest courts of ordi
nary jurisdiction. A negative feature 
of the Portuguese system is that 
judges of the Constitutional Court 
serve for short six-year terms, renew
able indefinitely. This provision has 
proved controversial on the ground 
that it could have an adverse impact 
on the independence of the judges. 

The sixteenjudges of the Constitu
tional Court of the Federal Republic 
of Germany are similarly elected, half 
each, by the two federal legislatures, 
by a two-thirds majority. A system of 
proportional representation applies to 
the selection of the judicial commit
tee of the lower house which elects 
half of the judges. 

DDD 

Discussion at the Magaliesburg Con
ference also focused on various other 
constitutional models. The consensus 
of opinion seemed to be in favour of 
a separate Constitutional Court 
whose members are selected by a 
process which is seen to have 
"democratic legitimacy" and to 
ensure' 'that the Court will be widely 
representative of participating 
interests.' '4 On the other hand, 
there was recognition (notably by 
Chief Justice Dumbutshena, form
erly of the Zimbabwe Supreme 

Court) , fo r the role that eXIstmg 
judges could play in a future constitu
tional dispensation. Such judges, 
sworn to uphold the new constitution, 
would have the integrity and profes
sionalism to apply and reflect the 
ethos and values on which the consti
tution is founded, notwithstanding 
their appointment to the Bench under 
the old regime. 

There will no doubt still be further 
lively debate on the precise constitu
tional structure which should be 
adopted for the future South Africa. 
But the Magaliesburg Conference 
has once again highlighted the 
importance for our legal systems of 
an entirely new approach to the 
appointment ofjudges. We must con
tinue to seek judges of the highest 
professional calibre and integrity, but 
the sooner the appointment process 
is reformed to involve, in a meaning
ful way, the legal profession and the 
broader community, the better it will 
be for our legal system and our 
country. 

Let us not forget that, as the great 
American jurist andjudge, Benjamin 
Cardozo, observed in his book The 
Nature oj the Judicial Process: 

The great tides and currents which 
engulf the rest ·of men do not turn 
aside in their course, and pass the 
judges by. 

And it is the judiciary who will serve 
as the guardians of the constitutional 
democracy of the future. 

FOOTNOTES 


Cf Gauntlett "Appointing and 
promoting Judges: Which way 
now?" (1990) 3 Consultus 23-27. 

2 	The conference was organised by the 
Centre for Applied Legal Studies of 
the University of the Witwatersrand 
in conjunction with the Legal and 
Constitutional Committee of the 
African National Congress and the 
American Lawyers Committee for 
Civil Rights under Law. 

3 	The summary which follows is based 
on a presentation at the Conference 
by Prof Vital Moreira , a former 
member of the Constitutional Court 
of Portugal and now Professor of 
Constititional Law at the University 
ofCoimbra. 

4 	Paper by Kader Asmal, "Constitu
tional Courts - A comparative Sur
vey" at 14. 
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