
consensus on what they look for in a bly". Section 88. Because the Presi i ve of the Judicial Service C ommis
potential judge corresponds substan den t ' 'is acting on the recom sion's expert independent scrutiny.) 
tially with society's expectations. mendation of the Judicial Service If, on the other hand, the full legis

47 Political legitimacy arguably requires Commission", the Constitution lature is expected to give its approval 
that all judges appointed before the accomplishes some independent as a matter of course, appointments 
new constitutional structure is put in scrutiny. However, depending on the may then be insufficiently account
place should be subject to reappoint
ment, even if few will be refused 

degree of real independence of the 
Judicial Service Commission and the 

able to the public, particularly 
because selection to the Judicial Serv

reappointment. If those judges extent to which the President may ice Commission is not within the 
should all be screened, it is suggested 
that it may take place as soon as prac
tical after a legislature is installed, in 

thwart the Commission's recommen
dations, such scrutiny may have been 
allocated to the wrong branch of 

legislature's control. 

49 Schwartz at 8. 

accordance with the standing rules government. If, on the one hand, the 50 But note that the convention drafting 
proposed herein. legislature is expected fully to review the US Constitution considered the 

48 The new Namibian Constitution bas executive appointments, potential possibility of leaving appointments 
ically adopts the divided appointment division and controversy derives solely to the Senate, and only after 
process of the American model. It from the divided appointment "months of wrangling" agreed on 
makes" appointment. . . subject to process. (The presence ofAmerican the division between president and 
the approval of the National Assem type hearings would then be duplicat- Senate. Schwartz at 44. 

* 	Gawie Nienaber lectured in public law at Stellenbosch University between completion of his LLB at Stellenbosch in 
1981 and going up to Oxford in 1982 to read Jurisprudence. He practised briefly as an advocate with the Legal Resources 
Centre in Durban in 1984. After graduating with an LLM from the Harvard Law School in 1986, he was admitted 
to the Bar in Washington, DC. He spent four years in the corporate law department of a law firm in New York before 
joining the Maitland Group in Luxembourg as a consultant in January 1991. 

ResQonse by Milton Seligson SC 2 

Chairman of the General Council 
of the Bar of South Africa 

. . the sooner the appointment process is reformed to involve) in a meaningful way) 
the legal profession and the broader community) the better it will befor our legal .rys
tem and our country. ) 

T
here is now widespread 
acce.ptance in our legal com
munity for constitutional 
reform which includes a 
justiciable Bill of Rights, 

enforced by an independent judiciary 
with the power ofjudicial review over 
legislative and administrative acts. In 
any such dispensation the issue of 
how appointments are to be made to 
a Bench which will wield enormous 
influence in shaping the future South 

CONSULTUS APRIL 1991 

Africa, becomes one of the utmost 
importance. It behoves us all in the 
legal profession to focus attention on 
this question. 

The article by Gawie Nienaber 
(supra), which draws on the American 
experience ofjudicial appointments 
to the US Supreme Court and con
siders its relevance for South Africa, 
is a major contribution to this debate 
and merits careful study. 

It is not enough that the constitution 
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of the future South Africa makes pro
vision for the protection of human 
rights and a "testing right" for the 
courts. A lasting constitution which 
enjoys the support of all constituen
cies in the complex South African 
mosaic requires a constitutionally 
entrenched selection process for the 
judiciary that does not depend solely 
on the discretion of the executive (as 
at present). Rather, the method of 
appointing judges must also involve 
in a meaningful way the legislature 
and the legal profession, so as to 
ensure not only that appointees are 
of the highest calibre, but that the 
selection process is perceived by the 
broad public to have political as well 
as professional legitimacy and 
integrity. I 

Given the fact that experience has 
shown that constitutional questions 
invariably raise political issues, the 
issue of legitimacy is necessarily of 
paramount importance. 

DDD 

That the American model is not the 
only one of relevance in approaching 
this problem, became clear at the 
recent Conference on a Constitu
tional Court for South Africa which 
was held in Magaliesburg during 
February 1991.2 The Conference 
attracted eminent jurists from all over 
the world, including a number of dis
tinguishedjudges from countries with 
experience of enforcing a Bill of 
Rights, including India, Canada, 
Mauritius, USA, Zimbabwe, Portu
gal, Ireland, Ghana and Nigeria. 
There were contributions on the 
experience of Germany, Portugal, 
France and Italy, all countries which 
have some form of Constitutional 
Court separate from the ordinary 
courts of justice and ultimately 
responsible for the enforcement of the 
fundamental rights provided for in 
the Constitution. 

A striking example of such a Con
stitutional Court is afforded by the 
Portuguese model. 3 The Portuguese 
Constitution contains an extensive 
catalogue of fundamental rights and 
confers wide powers of judicial 
review. The Constitutional Court of 
Portugal, established in 1982, has 
features of both the German and 
American systems. The ordinary 
courts have jurisdiction in constitu

tional questions, but the Constitu
tional Court is the final court of 
appeal in such matters. It also has 
original jurisdiction to determine 
constitutional questions submitted to 
it by the President of the Republic, 
the Prime Minister, the President of 
the Assembly (Parliament), one
tenth of the members of the Assem
bly, the Procurator-General, the Pro
tector ofJustice (Ombudsman) and 
regional authorities in relation to 
their powers. 

The judges of the Constitutional 
Court are elected en bloc by the 
Assembly by a two-thirds majority, 
a requirement which ensures that the 
Bench is widely "representative", 
since no political party enjoys any
thing near a two-thirds majority. The 
practice has developed that half the 
judges come from the ordinary courts 
and the remainder from outside, 
mainly the universities. The other 
three members are selected by the ten 
elected members of the Court and are 
usually eminent jurists who have 
served on the highest courts of ordi
nary jurisdiction. A negative feature 
of the Portuguese system is that 
judges of the Constitutional Court 
serve for short six-year terms, renew
able indefinitely. This provision has 
proved controversial on the ground 
that it could have an adverse impact 
on the independence of the judges. 

The sixteen judges of the Constitu
tional Court of the Federal Republic 
ofGermany are similarly elected, half 
each, by the two federal legislatures , 
by a two-thirds majority. A system of 
proportional representation applies to 
the selection of the judicial commit
tee of the lower house which elects 
half of the judges. 

DDD 

Discussion at the Magaliesburg Con
ference also focused on various other 
constitutional models. The consensus 
of opinion seemed to be in favour of 
a separate Constitutional Court 
whose members are selected by a 
process which is seen to have 
"democratic legitimacy" and to 
ensure' 'that the Court will be widely 
representative of participating 
interests.' '4 On the other hand, 
there was recognition (notably by 
Chief Justice Dumbutshena, form
erly of the Zimbabwe Supreme 

Court), for the role that eXIstmg 
judges could play in a future constitu
tional dispensation. Such judges, 
sworn to uphold the new constitution, 
would have the integrity and profes
sionalism to apply and reflect the 
ethos and values on which the consti
tution is founded, notwithstanding 
their appointment to the Bench under 
the old regime. 

There will no doubt still be further 
lively debate on the precise constitu
tional structure which should be 
adopted for the future South Africa. 
But the Magaliesburg Conference 
has once again highlighted the 
importance for our legal systems of 
an entirely new approach to the 
appointment ofjudges. We must con
tinue to seek judges of the highest 
professional calibre and integrity, but 
the sooner the appointment process 
is reformed to involve, in a meaning
ful way, the legal profession and the 
broader community, the better it will 
be for our legal system and our 
country. 

Let us not forget that, as the great 
Americanjurist andjudge, Benjamin 
Cardozo, observed in his book The 
Nature oj the Judicial Process: 

The great tides and currents which 
engulf the rest ·of men do not turn 
aside in their course, and pass the 
judges by. 

And it is the judiciary who will serve 
as the guardians of the constitutional 
democracy of the future. 

FOOTNOTES 

Cf Gauntlett "Appointing and 
promoting Judges : Which way 
now?" (1990) 3 Consultus 23-27. 

2 	The conference was organised by the 
Centre for Applied Legal Studies of 
the University of the Witwatersrand 
in conjunction with the Legal and 
Constitutional Committee of the 
African National Congress and the 
American Lawyers Committee for 
Civil Rights under Law. 

3 	The summary which follows is based 
on a presentation at the Conference 
by Prof Vital Moreira, a former 
member ofthe Constitutional Court 
of Portugal and now Professor of 
Constititional Law at the University 
ofCoimbra. 

4 	Paper by Kader Asmal, "Constitu
tional Courts - A comparative Sur
vey" at 14. 
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