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The question
The question with which I deal in this
article is whether sums awarded to
persons suffering loss of income,
whether past or future, are taxable in
the hands of the recipients, even if the
court were to make the award on the
basis of a capital sum actuarially com
puted and discounted to present
value.
Certain awards made by the court
are capital sums and not taxable in
the hands of the recipients. The first
kind of award is, for example, in
respect of pain and suffering or inca
pacity, whether partial or total, or
loss of the amenities oflife or impair
ment of the income-earning ability of
a plaintiff through trauma. In my
opinion these are not taxable since
these amounts constitute capital sums
and they cannot be 'deemed' to be
income in terms of the Income Tax
Act.
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Awards for loss of income, or even
insurance payments to recipients in
lieu of income, are on a different foot
ing. In this regard Silke on Income Tax
1Oth Edition at 81, states:
An amount received by way of
damages or compensation for the loss
of, surrender or sterilisation of a fixed
capital asset or of a taxpayer's income
producing machine, is a receipt of a
capital nature. On the other hand,
where damages or compensation are
paid to compensate a taxpayer for loss
of profit that he otherwise might have
earned and not to compensate him for
the deprivation of any portion of his
capital assets, they are of an income
nature. (Own emphasis.)

The practical problem
The practical problem may be stated
thus: where the court awards to a
plaintiff, say, half a million rand in
respect of past loss of income due to
an accident, and future loss of
income, ie until the date he recovers

his income-earning capacity (or even
if the plaintiff were extracurially to
recover a sum equivalent to the afore
mentioned sum under an insurance
policy against loss of income) the
fiscus might pounce on him to exact
income tax on the amounts so
awarded or received. The reasoning
is that plaintiff is getting paid his
income, or a sum equivalent to his
income and in lieu of his income, and
not a capital sum in respect of the loss
of his income-producing capacity as
such. In England the case of British
Transport Commission v Gourley 1955 3
AER 796 (HL) 797C, seems to have
settled the principle that, where the
Court makes an award in respect of
loss of income, it is competent for the
Court to make the award subject to
the incidence of income tax and to
make (as part of the calculation of the
damages) reference to what the
recipient would have had to pay by
way of income tax.
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The practical difficulty, however,
is that the court does not constitute
itself pro hac vice a part of Inland
Revenue's offices in order to recover
tax from the person receiving the
amount, which would otherwise be
taxable. That would entail the hold
ing back of certain sums in respect of
tax and the payment of these sums to
the offices of Inland Revenue.
This difficulty has not yet finally
been laid to rest in South Africa. It
is one thing to say to a plaintiff that
his tax has already been calculated in
the amount awarded, but it is a differ
ent thing for him then to tell the
Receiver of Revenue that monies
have been collected from him in
respect of tax and that he is not liable
for further taxation. The riposte of
the Commissioner would always be:
But we have not received this money,
we have not been known in the mat
ter, and we were not parties to the dis
pute, and the Court has no power to
tell us that it has deducted taxation
when we have not even been informed
of that fact.

So, in the example given, if on the
R500 000, the tax leviable would be,
say, R200 000, a plaintiff may find
himself being left with only the sum
ofR300 000 after having received his
cheque from defendant and ifhe were
to pay R200 000 to Inland Revenue.

Logical difficulty
The logical difficulty is that it is one
thing to contemplate taxability of
awards; it is a different thing to
administer the taxation laws in the
course of a dispute in which the tax
ation authorities are not parties. The
trend of the cases has reflected this
line of thought, and I deal with them
seriatim.
The earliest case that deals with the
problem meaningfully is the matter
of Pitt v Economic Insurance Co Ltd 1957
3 SA 284 (D&CLD) 287A-F, where
Holmes J states at marginal note A
onwards:
It seems to me that in a case of this
kind the object in awarding compen
sation for loss of income is to put the
plaintiff financially in the position in
which he would have been but for his
injuries. If the Court, in making the
award, takes no account of evidence
relating to income tax, the plaintiff
might, in the result, be better off than
he would have been if he had not been
injured - and at the Defendant's
expense (I pause to add: 'and of course
at the expense of the Income Tax Commis
sioner. ') I would add, as a matter of
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interest, that this is now the accepted
view in England; see the House of
Lords decision in Gourley's case, 1955
(3) AER 796, and articles in the Law
Quarterly Review for April, 1956 (vol.
72, p. 153) and April, 1957 (vol. 73,
p. 212), to all of which Mr Harcourt
drew the Court's attention.

I understand his Lordship there to
say that, in making the award, one
should apply the principle entrenched
in Gourley)s case in England and make
allowances for the incidence of
income tax when claims for loss of
income are considered and awarded.

Stone of dissent
This is the authoritative view
propounded in the English case
quoted above, and followed with
complete approval by HolmesJ in the
case of Pitt above. Fiscal waters
remained calm until in the case of
Whitfield v Phillips 1957 3 SA 318 (A)
345C-346, Steyn JA cast a stone of
dissent into the pool of serendipity,
when he dealt with case of Gourley as
follows:
There remains Mr Cordon)s submis
sion based upon the decision in Brit
ish Transport Commission v Gourley 1955
(3) AER 796, that the damages
awarded constituted a capital accrual
to the plaintiffs, that the nett proceeds
of the crop they had lost would have
been income in their hands had they
in fact reaped it, that the amount of
income tax which they would have
had to pay on that income should be
deducted from the amount of the
damages if they are not to be placed
in a better position than they would
have been in had the sale not been
repudiated, that they have not shown
what the amount of the tax would
have been and that the trial Court
should therefore have granted abso
lution from the instance. I may say at
once that I have some doubt as to the
soundness in our law of the conclusion
reached in Gourley)s case and of the
feasibility of adopting a similar pro
cedure in the assessment of damages.
In the present case, however, it is not
necessary to decide that issue because
even if that were the procedure to be
followed, Mr Gordon)s argument fails
in its first premise.
In dealing with the question
whether the award is for income tax
purposes to be regarded as a capital
accrual or as income, the very first
difficulty which would be encoun
tered, would be that by Act ofParlia
ment the determination of the merits
of that question, as distinct from a
question of law, has been entrusted
entirely to the Commissioner for
Inland Revenue and, on appeal from

his decision , to the Special Court for
hearing income tax appeals. Another
court cannot usurp that function . No
other court can interfere with the
decision of the Commissioner, except
on appeal from the Special Court, nor
will any court interfere with the
decision of the Special Court except
where, on the facts, no reasonable per
son could have arrived at the finding
of the Special Court.

After quoting some case laws, his
Lordship proceeds:
A Court other than the Special Court
cannot, therefore, give any definite
answer to this question without sub
stituting its own decision for that of the
only competent authorities. At the
most, it can endeavour to assess, as
best it may, the probabilities of what
the decision of the Commissioner or
the Special Court will be; and in doing
so, I may add, it would have to guard
against the danger of purporting to
prejudge an issue still to be decided by
the competent statutory tribunal.

Now SteynJA took the simple view
that when in a matter between A and
B, the Commissioner, who can be
regarded as C, is not a party, C does
not get paid his due by the award of
the court against B in favour of A. I
may say that there is much to be said
for this view because, even if the
income tax liability were, as a deduc
tion, to be actuarially computed
backwards to the present value of the
capital sum awarded by the court for
loss of income, there is still the fact
that it remains purely a matter of
actuarial computation and the money
is not recovered or held on behalf of
the State for the fiscus.

Issue still open
In a matter of Sigournay v Gillbanks
1960 2 SA 552 (A) the matter once
more came before the Appellate Divi
sion and Schreiner JA dealt with the
matter as follows at p 568A-569:
A question which was dealt with in the
judgment under appeal and was also
referred to in argument before this
Court was whether some allowance
should be made in a case of this kind
for the incidence of income tax.

I pause to say that his Lordship was
again only concerned with whether
allowance should be made for income
tax liability in the hands of the
recipient and not with the further
question raised by SteynJA as to how
the tax is to be collected on behalf of
the fiscus, who is not party to the dis
pute. He continues:
As is well known, this question was
answered in the affirmative by a
majority of 6 to 1 in the House of
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Lords in British Transport Commission
v Gourley, 1956 AC 185. It was com
mon cause between the parties in that
case that income tax, including super
tax, was not payable on the amount to
be received by the plaintiff as damages
for personal injury, but that tax would
have been payable on the amounts
which plaintiff would have earned had
he not been injured and which
amounts formed the basis of the cal
culation of damages . The matter was
discussed in this Court in relation to
damages based on the loss of crops of
pineapples in the case WhitJield v Phil
lips andAnother, 1957 (3) SA 318 at pp
345 et seq. Thejudgment ofSteyn,jA,
on this was concurred in by Brink,jA,
and also, as I read the concluding
paragraph of his judgment on p 354,
by Hall, AjA. As appears from pp 18
et seq of the 1959 (2) SA report of the
present case when it was before
Henochsberg, j, that learned judge
found difficulty in the reasoning of
Steyn, jA, in WhitJield v Phillips, but
apparently considered that it had only
been concurred in by Brink, jA, and
therefore, I take it, that it was, in
accordance with Fellner v Minister ofthe
Interior, 1954 (4) SA 523 (AD), not
part of the ratio decidendi. Accepting the
principle that income tax had to be
taken into account Henochsberg, j,
examined the material before him and
found it so slight as to make an
accurate arithmetical calculation
impossible. There was evidence that
the plaintiff was at the time of the acci
dent in receipt of some £700 per year
from investments and the actuary had
given evidence that if the tax rate were
taken at the figure of 2s. in the £ his
present value figure would have to be
reduced by 10 per cent. This,
however, would leave out of account
any income that might have been
expected to accrue on the amount of
the Court's award if invested in
securities the income from which
attracted tax. In Pitt v Economic Insur
ance Company Ltd, 1957 (3) SA 284
(D&CLD), Holmes, j, pointed out, in
my view rightly, that this factor would
have to be taken into account. In the
result Henochsberg, j, treated the
liability to tax as a contingency, and
included it in the rough set off to
which I have referred. This solution
can hardly be said to be logically satis
fying, but the question remains
whether this Court should in the cir
cumstances take a materially different
course. It seems to me to be highly
undesirable that this Court, after what
was not a full argument on the difficult
questions involved, should decide
whether what was said in WhitJield v
Phillips was part of the ratio decidendi,
whether, if it was, it could be distin
guished, and whether on either view,
it should be adhered to or departed
from. In this case the material for
42

making any adjustment on account of
income tax is very slender and if such
adjustment were made it might well be
widely wrong. In the circumstances it
seems to me that this Court should not
take the tax factor into account in
deciding this appeal.

The issue was therefore left open for
future decision. As to what happens
to the payments into the hands of the
recipient after he receives them, from
a tax point of view, there has been no
light thrown thereon since the
remarks made by SteynJA in the case
of Whitfield quoted above. The sub
sequent cases on the subject in South
Africa seem to favour the view that
income tax liability should be
accounted for in the award by the
Court in respect ofloss of earnings or
income. Thus in Snyders v Groenewald
1966 3 SA 785 (C) 789B-E, Van
Winsen J deals with the matter as
follows:
Should there also be a deduction in
respect of income tax? Mr Steyn con
tented himself with saying that, while
there was much to be said for so doing,
he was not prepared to concede that
deductions should be made in respect
of income tax. I have no doubt that it
is correct to deduct amounts that
would have to be paid by the deceased
during the years in question by way of
income tax. (See Pitt v Economic Insur
ance Co Ltd, 1957 (3) SA 284 (D) at
p 287, and Sigournay v Gillbanks, 1960
(2) SA 552 (AD) at p 568) . To fail to
make such deductions would mean
assuming a higher nett income than
would in fact have accrued to the
deceased had he lived. The widow and
children would thereby be placed in a
more favourable position than if the
deceased had been alive to-day. It was
common cause that if a deduction is to
be made in respect of income tax it
should be made at the rate of tax
prevailing at the date of the deceased's
death. This may well be an arbitrary
rate to assume, but, regard being had
to the history of tax in South Africa,
it is not one of which the plaintiff has
any cause to complain. In the calcu
lation of this rate of tax it is correct to
assume that the deceased's children,
for reasons that I shall deal with later,
would have been dependent upon him
each up to the age of21 years. It is fur
ther common cause that no tax deduc
tion remains to be made from the sum
that would have been received by the
deceased by way of a gratuity on
retirement.

The rule
The judgment makes a difference
between the capital sum, ie the
gratuity, and the income of the

person concerned. It is interesting
that , whilst this is entirely correct,
namely, that defendant should not
pay more to the dependants than they
would have had from the nett earn
ings of the deceased , it does not give
the answer to the question posed by
me herein, namely, what is to hap
pen to the monies which have been
paid and which should ex hypothesi
have been deducted and paid over to
the Income Tax Commissioner by
the Court in this sort of case. This
matter must still be resolved at a
future time and at the present time
the rule as laid down in Snyders seems
to have gained the day. The rule is
that the party who is entitled to com
pensation' or conversely the party
who is liable to pay money claimed
in respect of loss of earnings, must
both have regard to the incidence of
income tax. The judgment referred
to was confirmed on appeal in
Groenewald v Snyders 1966 (3) SA 237
(A) and HolmesJA made the follow
ing observations at 247H-248A :
It was argued that the deceased's
premiums, like income tax, fell to be
paid before he could spend money on
the maintenance of the family as a
whole. It is clear, however, that the
insurance premiums were not com
pulsory payments like income tax .
The deceased was free to spend his
available income on his family in any
way that seemed to him fit. Buying
insurance cover is a recognised feature
of family protection in modern times .
In this case the expense thereof was
part of the deceased's monthly
budget. It was one of the normal items
of expenditure, on behalf of the family
entity . On the facts I can see no rea
son for holding that these amounts
must first be deducted from gross
income in order to ascertain his nett
income available for expenditure on
his family .

It seems that his Lordship did not in
any way criticise what was said in the
court a quo relating to the deduction
of income tax from the deceased's
normal income. Fannin J animad
verted to the problem in Oberholzer v
Santam Insurance Co Ltd 1970 1 SA 337
(N) when he states at 342E:
Furthermore, I agree that , in a proper
case, allowance must be made for the
fact that on the income lost by the
plaintiff he would have had to pay
some income tax, provided that in
doing so one does not overlook any
income tax which might be expected
to accrue if the Court's award were to
be invested in such a manner as to
attract tax upon the income derived
therefrom.
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I understand his Lordship to say that
in making the assessment in respect
ofloss of income, income tax must be
taken into account, but sight must
not be lost of the fact that if the award
were invested it would also attract
income tax. It is not understood how
this distinction can be made because,
if tax is payable in respect of the
award for loss of earnings, that is one
thing, and if the amount which is
then received in a capitalised actuar
ially computed present sum
(although it bears the characteristics
of a capital sum) is then invested, fur
ther income tax must be paid on
receipts therefrom. This is no differ
ent from saying that if you pay
income tax on your normal earnings
and you save anything at all after
paying for all your requirements, and
you invest the balance, it attracts fur
ther tax. So the distinction there
drawn makes no difference to the
principle dealt with above, namely,
whether in making the award in
respect of loss of earnings the court
should take into account income tax
payable by the recipient during his
normal lifetime or during the time
within which he lost his earnings.

Basic principle
It seems that, as was said in the case
of Bay Passenger Transport Ltd v Fran
zen 1975 1 SA 269 CA) 275A-F by
TrollipJA when reviewing the cases
of Sigournay v Gillbanks and Pitt v
Economic Insurance, the basic principle
is that the courts should not give
damages, as was so well put by
Holmes J in the case of Pit!, so as to
pour out largesse from the horn of
plenty at the defendant's expense: in
other words, persons should not be
paid sums as though they were not
liable for income tax. But in my con
sidered opinion, none of these cases
have touched the basic principle,
which was raised by SteynJA in the
case quoted above, and that is that
where the court makes an award in
respect ofloss of earnings as opposed
to incapacitation or disfigurement or
pain and suffering or some other
capital award, what should in truth
happen is that the Receiver of
Revenue or the Commissioner for
Inland Revenue should be joined in
the proceedings for purposes of mak
ing an assessment of what should be
paid out of the sum awarded by the
Court to the Department of Inland
Revenue. At present, although the
plaintiff receives no benefit over and
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above that which he would have had
from his nett income, in the end the
fiscus is deprived of tax payments.

Recommendation
My recommendation is that in future
actuarial computations should be

made of the gross amount of the
alleged loss of income, and, there
after, the sum payable to the Receiver
should be assessed accurately on such
gross amount and then an order
should be made in regard thereto, in
favour of the Jiscus.
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Deductions from income tax
of exgenditure incurred in
resgect of IBA conferences
and seminars held outside the
Regublic of South Africa
The Commissioner for Inland Revenue has given the follow
ing ruling in regard to the abovementioned matter:
1 He will allow as a tax deduction, in terms of s 11 (b) of the
Income Tax Act, 1962 the actual expenditure incurred out
side the Republic by practising attorneys and advocates
attending conferences or seminars of the International Bar
Association only.
2 The deduction will, however, not be available in the case
of salaried lawyers such as professional assistants, academic
teachers of law or public servants.
3 The General Council of the Bar will be responsible for the
issuing of a certificate to each advocate who qualifies for the
deduction. Such certificate must contain the following infor
mation:
3.1 the name and address of the Bar;
3.2 venue of the conference;
3.3 name and income tax reference number of the taxpayer
who attended the conference;
3.4 confirmation of the fees paid, as well as details of
expenditure incurred by the taxpayer;
3.5 commencing and closing dates of the conference;
3.6 confirmation that the taxpayer is self-employed; and
3.7 name and designation of the officer who is responsible
for the issuing of the certificates.
4 Substantiating vouchers of actual expenditure must be kept
by delegates, as the Commissioner may require proof
thereof.
The Bar welcomes this ruling and it is hoped that more advo
cates will now see their way clear to attend the IBA conferences.
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