
• • OBITER. 
by Viator 

Bar stars? 
A matter which will sooner or later 
have to be given serious consideration 
in South Africa is the televising of 
court proceedings. 

It seem& that at least 45 US States 
already allow the televising of court 
proceedings and that experimentation 
was now going ahead in the federal 
court system. Initial judicial reluc
tance had been overcome in the State 
courts because judges had examined 
the evidence of pilot projects. Con
tinuing reluctance in the federal sys
tem which did not take account ofsuch 
evidence, was "contrary to thejudi
cial ideal" , vide the September 1990 
issue ofCounsel, the]ournal ofthe Bar 
of England and Wales. 

Counsel furthermore refers to a panel 
discussion in which Lord]ustice N eill 
of the Court of Appeal (of England) 
and Mr]ustice Potter voiced cautious 
support for cameras in court, subject 
to strong controls over presentation 
and measures to protect witnesses. 
The Britishjudges were confronted by 
judges from New York, Massachu
setts and the Canadian Supreme 
Courts who all testified to the merit 
of allowing television in the courts. 

The indications are that the tele
vising ofcourt proceedings in England 
will be legalised in terms ofa forth corn 
ing Criminal]ustice Bill. 

According to the American Bar 
Association Journal of November 1990 
federal judges of the US Supreme 
Court, after a 40 year ban, approved 
a limited experiment allowing 
cameras and microphones in certain 
civil proceedings. (A ban at criminal 
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trials remains. ) The guidelines 
authorised by the judges contain 
many restrictions. For instance, the 
number of cameras are limited, 
camera operators must dress in busi
ness attire, and judges can ban 
cameras when they feel it's necessary. 

It further appears that members of 
Congress and the US largest media 
groups had mounted increasing 
pressure in recent months to permit 
cameras in federal courts. In May 
1990 the chairman of a House sub
committee on federal courts sent a 
four page letter to federal judges urg
ing them to lift the ban on cameras. 
Congressional staffers predicted there 
would be legislation if the judges did 
not act on their own. 

One)s immediate reaction is that television 
in our courts is totally unacceptable. But on 
reflection the idea becomes less and less unat
tractive. Colleagues may therefore act wisely 
by starting to do some camera practising. 

Elimination of litigation 
A Bill before the British Parliament 
provides that persons injured, dis
tressed, or subject to unnecessary pain 
or suffering during care by the 
National Health Service (NHS), may 
be awarded compensation without 
having to prove negligence on the part 
ofthe NHS. It also seeks to define eligi
bility for compensation, to establish 
a medical injury compensation board 
and to make other provisions for the 
assessment of eligibility for the pay
ment of compensation. 

But what about the poor lawyers? 

DDD 

Twyfelagtige 
onderskeiding 
Dit was vir jare aanvaar dat Port 
Elizabeth (Suid-Oos Kaapse Plaaslike 
Afdeling) die swakste Hooggereg
shofakkommodasie in die land het. 
Gelukkig het die' 'vriendelike stad" 
uiteindelik 'nmooien, soveronsweet, 
gerieflike Hooggeregshofgebou 
gekry, wat in 1990 ampte1ik geopen 
is. Hieroor voel ons verheug, saam 
met die mense van die Baai. Die 
twyfelagtige onderskeiding wat Port 
Elizabeth toegeval het, is seker nou 
verskuifna Pretoria - wat tans waar
skynlikkwalifiseer as die stad met die 
swakste Hooggeregshofakkom
modasie. Maar Pretorianershou asem 
op - daar is darem reeds 'n begin 
gemaak met die bou van 'n nuwe 
Hooggeregshofgebou. 

DDD 
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- - -

Verwarrende ver
anderinge 
Daar is onlangs aangekondig dat die 
Gevangenisdiens tot 'n volwaardige 
staatsdepartement verhefis - 'n wel
verdiende opgradering! Maar die 
naam is verander na "Departement 
Korrektiewe Dienste" in plaas van 
"Departement Gevangenisse". 
Laasgenoemde benaming is beskry
wend, logies en 'n korrekte weer
spieeling van die departement se 
primere funksies terwyl die nuwe 
benaming net die teenoorgestelde is. 

(Die redes wat vir die verandering 
verstrek is, oortuig nie. Die feit dat 
die departement enkele funksies 
bykry, is bloot insidenteel en raak nie 
die wese van sy werksaamhede nie. ) 

Waarom staatsdepartemente se bena
mings kart-kart verander word, is nie altyd 
duidelik nie. Dit veroorsaak slegs verwar
ring en wanopvattings. 

000 

Chairman's views 
The following is said about the 
Chairman-elect of the English Bar 
Council (Anthony Scrivener QC) in 
Gazette dated 12 December 1990, 
P 11: 

He (Scrivener) is vehement about the 
need to remove any public perception 
of the Bar being elitist, or in any way 
the senior branch of the profession. 
And one of the ways he plans to tackle 
banishing the myth is to throw his 
weight firmly behind a drive for more 
solicitor appointments to the High 
Court bench. 

• In the first contested election for 
the top post in the history of the 
English Bar Council, Mr Scrivener 
has beaten off a challenge from Mr 
Richard Southwell QC to become 
Chairman. Much of the campaign 
boiled down to a debate of tradition 
versus reform. The successful candi
date came from the reforming wing 
of the Council. (Gazette, 21 Novem
ber 1990, P 5.) 

000 

Cruel reward? 
The US Court of Appeals has held 
that overcrowding at a certain correc
tional institution was so severe that 
it amounted to "cruel and unusual 

punishment" in violation of the Bill of Rights once similar orders start 
Eighth Amendment of the US Con pouring into its offices from all over 
stitution, and a detailed remedial the country (ie after our own Bill of 
order was consequently issued Rights, which will no doubt include 
against the State. Shocking over a "cruel and unusual punishment" 
crowding in our own prisons is a well clause, had been enacted). 
known phenomenon and one Little imagination is necessary to realise 
wonders whether Government will that a Bill ofRights will prove to be a real 
still be such a staunch supporter of a windfall to starving lawyers. 

-

THE LEGAL PROVIDENT FUND 

The Fund established by the Association of Law 


Societies for all employees in the legal profession. 


THE FUND: 
• 	 enables employers to provide retirement, 

death and disability benefits for their 
employees. 

• operates on an entirely non-profit, no
commission basis. 

• 	 is monitored by a Management Committee of 
senior legal practitioners. 

• 	 allows directors of incorporated practices to 
join the benefits. 

• offers a special life cover policy to employers 
whose employees join the Fund. 

For more information 

~ (012) 342 3330-9 


or write to 

The Legal Provident Fund 


PO Box 36626 

Menlo Park 


0102 
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Alternative dispute 

resolution 

Ronnie Selvan SC of the J ohannes
burg Bar brought the exchange of 
correspondence between their Group 
of Advocates and the owners of the 
Johannesburg Sun Hotel (published 
below) to our notice and added: 

Unless the recollection is too painful, 
it could possibly be accompanied by a 
note to the effect that having regard to 
Moskeeplein (Edms) Beperk v. Die 
Vereniging van Advokate (TPD) 1983 (3) 
SA 896 (T) members of the J ohannes
burg Bar recommend to members of 
the Pretoria Bar their method of 
resolving disputes between neigh
bours. 

(Note: In the Moskeeplein case (see also 
1982 (3) SA 159) the Pretoria Soci
ety of Advocates obtained a court 
order against the respondents as a 
result of excessive noise created by 
certain building operations during 
normal working hours in the centre 
of Pretoria - nearby the Advocates' 
Chambers.) 

The Group)s undated letter to Southern 
Sun Hotel: . 

I write on behalf of myself and several 
colleagues who occupy now and have 
for many years, offices situate on the 
northern side of Innes Chambers, 
Pritchard Street, Johannesburg. 

Prior to the construction of what is 
now known as the Johannesburg Sun 
& Towers Hotel, we, during the 
winter months, enjoyed the benefit of 
the warmth and light provided by the 
sun from approximately 8.30 a.m. 
daily until late into the afternoon. 
Since the erection of the aforemen
tioned hotel, we have been deprived 
of morning sunlight until approxi
mately 10.30 a.m. 

We have consulted an established 
firm of civil engineers who have con
firmed that the loss of sunlight and 
warmth is attributable to the height of 
the main tower of the Johannesburg 
Sun & Towers Hotel. We are advised 
that were the tower block only four 
floors less in height than it presently 
is, our sunlight would be unimpeded 
and we would continue to enjoy what 
we have enjoyed for many years. 

In view of our previous unimpeded 
enjoyment of the sunlight, we have 
acquired the servitus luminibus non affi
eiendi, which servitude is presently 
being interfered with as set out above. 

You are undoubtedly aware that we 
are fully entitled to call upon you to 
take such steps as may be necessary to 
restore the situation to the state in 
which it was prior to the erection of 
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the hotel. More particularly, we are 
entitled to call upon you to remove the 
obstruction . However, having regard 
to economic circumstances, we have 
decided to adopt a reasonable attitude 
and in the circumstances call upon 
you to remove only the top four floors 
of the tower structure. We believe that 
this will cause no great hardship to 
yourselves in view of the fact that these 
floors are, according to information 
we have received, unoccupied. 

We sincerely trust, and have no 
reason to doubt, that your response to 
this letter will be in keeping with the 
spirit in which this one is sent. More 
particularly, we trust and believe that 
you will co-operate wholeheartedly 
with our demand as set out above. We 
would in any event point out that the 
erection of the Tower building also 
contravenes the servitude "servitus 
altius non tollendi", with the meaning 
of which you are undoubtedly well 
acquainted. 

In the circumstances we look for
ward to receiving your written confir
mation that the appropriate steps for 
the removal of the top floors of the 
Tower building will commence 
shortly. We sincerely trust that it will 
not be necessary for us to be compelled 
to institute legal action to confirm the 
aforementioned servitudes ill our 
favour. 

The reply dated 27July 1990: 
I write on behalf of the Von Brandis 
Hotel Consortium (' 'the Consor
tium"), the owner of the Johannes
burg Sun and Towers Hotel building, 
in response to your undated letter 
addressed to Southern Sun Hotel Cor
poration (Pty) Limited and your sub
sequent letter dated 20 July 1990 
addressed to Sage Properties Limited. 
We are most appreciative of the 
reasonable attitude that you have 
adopted. The forebearance and 
patience which you have displayed 
under these most difficult conditions 
is rarely experienced. 

I am indeed well acquainted with 
the meaning of the servitude" altius 
non tollendi" (otherwise known as 
"belet van hooger timmering") as 
well as of the servitude" luminibus non 
offieiendi" (please note correct spelling) 
(otherwise known as "vrij licht"). I 
assume that you do not allege that 
these servitudes were granted to you 
by the State or in terms of a statute or 
agreement, but that they have been 
acquired by acquisitive prescription. 
Difficulties facing you in this regard 
appear to include, inter alia, the ques
tion ofyour locus standi as tenants and 
not owners of the alleged dominant 
tenement, non-registration of the 
alleged servitudes, the question 
whether the requirements of use or 
possession nee vi, nee clam, nee preeario 
over an uninterrupted period of thirty 
years or vetustas can be established and 
the delay in making any demand 
(abandonment). 

We have investigated the shade fac
tor on the facade of your building and 
have determined that this is only a 
problem during the winter months 
and never beyond 1 OH30. 

Accordingly, in an endeavour to 
settle this matter on an amicable basis 
we are investigating the following 
alternatives: 

o 	the acquisition of a sun lamp for 
your exclusive usage between the 
hours of 8H30 and 1 OH30 during 
the period commencing 22 April 
and terminating 27 August in each 
year. We are consulting inter
national experts in this field to 
determine the kilowatt output and 
other technical issues including 
levels of radiation that could 
emanate from suitable sun lamps. 

o 	A major mechanical alteration to 
the building which would effect
ively permit the removal of four 
floors of the building during the 
offending hours and the reinstate
ment of those floors later on 
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during the course of the day when 
the sun is no longer a factor. 

We have not given consider
ation to the possibility that the 
reinstatement of these floors at 
night will result in an interference 
to your peaceful enjoyment of 
moonlight. We have no record of 
there being any legal precedent of 
this nature and would appreciate 
any information that you could 
give which would throw light 
(whether sun or moon) on this 
matter . 

You will appreciate that the 
removal and reinstatement on a 
daily basis of the top four floors 
of the structure contains a number 
of extremely difficult structural 
and mechanical complications. 
Further the physical lifting and 
temporary storage of the structure 
is also posing problems. 

Under the circumstances there
fore I cannot commit myself to this 
latter alternative but I am sure 
that you will appreciate the 
extraordinary lengths that we are 
going to to ensure that your peace
ful enjoyment of the serviti remains 
intact. 

I sincerely hope that we are able to 
arrive at a solution to this matter in the 
short term but again cannot undertake 
to have the problem fully resolved by 
1 August 1990. 

The Pretoria Society of Advocates 
was invited to comment. Ferdie 
Preller, on behalf of the Society, 
reacted as follows: 

The Pretoria Bar ("The Bar") is 
happy to offer their learned but less 
experienced colleagues from beyond 
the J ukskei the benefit of their wider 
experience oflitigation. We note with 
relief that they have, probably intuit
ively, refrained from too ready a 
recourse to law, thereby avoiding the 
consequence that appears from par. 2 
of the order reported on p. 903 in the 
case referred to: the Wise Litigant 
avoids an adverse order for costs 
where possible. 

As consultants are undoubtedly 
aware, The Bar has since the date of 
the said judgment moved to greener 
pastures, where a problem similar to 
the one experienced by our esteemed 
friends soon cropped up. Having 
learnt that Cases sometimes lead to 
Cost Orders and judging that an 
imprudent exchange of correspond
ence might prejudice a subsequent 
denial of involvement in the event of 
certain forms of Alternative Dispute 
Resolution having to be resorted to, 
the Oldest Member summoned the 
then current crop of pupils*. He 

explained to them that he has 
INFLUENCE with the Board of 
Examiners, how highly he valued the 
odd hour of suntanning that he had 
been able to snatch during the course 
of dreary consultations, that he 
regarded the Infringement of his ius 
luminibus non offieiendi , not to mention 
his ius in lumine lunae amandi (for the 
benefit of the trans-J ukskeian 
ignoramuses this is otherwise known 
as the Right to Spoon by the Light of 
the Moon) as an Act of War, and that, 
should they wish to pass their 
pupilage, something should be done 
about the offending edifice. He did 
not dwell on vetustas and nee vi , nee clam, 

nee preeario: the man of action from 
Pretoria does not wish to be seen 
agonising over trifles such as these, 
lest such be mistaken for an attempt 
to seek refuge in legal technicalities. 

The solution they came up with 
appears from the photograph below, 
which was taken from our building . 
Should the two buds in the foreground 
mushroom into a Threat to our afore
said Rights, the problem will proba
bly be used as a test case for the 
incoming pupils. 

*Our pupils are required to prove their 
manhood before they are released on the 
public. 
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