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The origins 

of the school 

By the middle of the nineteenth cen

tury, the colonists who had come to 

the southern tip of Africa - first the 

Dutch and then the English - has 

been dispensing law in this region for 

two hundred years, but there was still 

no facility to train lawyers locally. Of 

course, the indigenous inhabitants 

who waited on the shore when the 

colonists came had been dispensing 

law for much longer than two 

hundred years, and were trained for 

that task in the manner prescribed by 

custom, but that is another matter, 

to which we shall return later. For the 

moment we will concentrate on the 

problems facing Her Majesty's courts 

in the Colony of the Cape of Good 

Hope around 1850. The Charter of 

Justice of 1827 prescribed that advo

cates of the Supreme Court had to 

"have been admitted as Barristers in 

England or Ireland or Advocates in 

the Court of Session of Scotland, or 

to the degree of Doctor of Laws at the 

Universities of Oxford, Cambridge 

or Dublin ... ", but, even if a suffi

cient number of such people could be 

found to keep the Supreme Court 

running, it is quite clear that the 

Magistracy could not be staffed on 

this basis. Indeed, at this time it was 

not uncommon to find presiding 


The minutes of the meeting of the Council of the South African Collegemagistrates that were without any 
on 23 February 1859, indicating the decision to establish a chair for lawlegal training at all. The dissatisfac at the South African College and to appoint Jan Brand as the first professor.

tion with this state of affairs led to a 
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two-pronged solution: a South Afri
can legal qualification was provided 
for by (a) establishing an examining 
body, the Board of Public Examiners 
in Literature and Science and (b) 
creating a Chair in Law at the South 
African College (which itself had 
been established some thirty years 
earlier). The Board of Public 
Examiners was established by Act 4 
of 1858, while Act 12 of 1858 
amended the Charter of Justice to 
enable the admission to practice of 
persons who held the 'Certificate of 
the Higher Class in Law and 
Jurisprudence' . 

The idea was that intending law
yers would read law at the South Afri
can College and then sit the Board 
Examination. ,When the Board was 
replaced as the examining body by 
the University of the Cape of Good 
Hope (the institution to which the 
University of South Africa traces its 
roots)2 in 1873, the principle 
remained the same: the South Afri
can College was to do the training in 
law, with the University of the Cape 
ofGood Hope conferring the degrees. 
This arrangement continued (with 
the exception of the period 1865-1890 
when the' Chair was vacant and stu
dents had to prepare themselves) 
until the South African College 
became the University ofCape Town 
in 1918, empowered to award its own 
degrees. 

The early years: 
1859-1919 
(a) The first Professor:Jan Brand 

At the same council meeting of the 
South African College where it was 
decided to accede to the Colonial 
Secretary's request to establish a 
Chair for Law, J ohannes Henricus 

Sir Johannes Henricus Brand 
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(later Sir John) Brand was unani
mously elected to be the first Profes
sor of Law. Thus the fiery J an Brand 
returned in triumph to the South 
African college from which he had 
been expelled at the tender age of six
teen. After preparing privately for the 
admission examination to the 
University of Leyden and obtaining 
the LL.D there, as well as being 
admitted to the English Bar (Inner 
Temple), he returned to a successful 
career as an advocate, and now 
proved equally capable as a lecturer. 
His lectures were held in the Hall of 
the Savings Bank. The first one was 
on Roman Law, but his training in 
both the Civil and the Common law 
assured that he retained a balanced 
approach to the sources ofour law 
a balance which was to become an 
important constant in the teaching at 
Cape Town until the present day. 
This approach foreshadowed the role 
of conciliator which he was to play 
later between Great Britain and the 
South African Republic and affirmed 
his ideal of a unified South Africa. 3 

South Africa's first law professor's 
career as a teacher was, however, to 
last only four years: in 1863 he was 
called to the Presidency of the Orange 
Free State. 

(b) 	1864: FS Watermeyer and 
AW Cole 

A very able student of Brand, FS 
Watermeyer (brother of Mr Justice 
EB Watermeyer) succeeded him. 
Learned in classics and law (he was 
the first person to obtain the Higher 
Law Certificate in the first class and 
the first to be admitted to the bar after 
a wholly South African education), 
he had all the makings of a success
ful professor oflaw. This was, how
ever, not to be. After only six months 
in office, he died of tuberculosis and 
the Chair fell vacant once more. 

One of the great 'characters' of the 
time, Adv (later Mr Justice) AW 
Cole was appointed to succeed 
Watermeyer, but he resigned in a fit 
of pique very soon after taking the 
appointment over an unpleasantness 
in regard to fees that he charged the 
students. 4 

(c) 1865-1896: The Van Zyl years 

When Cole resigned the finances of 
the Cape Colony were such that the 
Governor, Sir Philip Wodehouse, 
saw fit not to fill the chair in the 
interests of effecting savings. It was 
to remain vacant for 25 years, albeit, 
at least to some extent, only in name, 

for into this breach stepped Casper 
Hendrik van ZyP (the great
grandfather of the present Chief 
Justice of South Africa, Mr Justice 
MM Corbett - who, incidentally, is 
also a graduate of and a former part 
time lecturer in this faculty). In many 
respects CH van Zyl was the real 
founder of our Law School. For 
twenty-five years he acted as' 'unoffi
cial" Professor of Law, preparing the 
students for practice and combining 
his teaching with the writing oflegal 
treatises. But, most importantly, he 
campaigned actively for the creation 
of a School of Law. His efforts were 
ultimately successful' and he was 
appointed to the South African Col
lege in 1890, where he lectured until 
his retirement in 1896. During his 
lifetime he built up an impressive 
library of Roman-Dutch and other 
ius commune authorities, which formed 
part of the collection which his son, 
The Hon. Major Gideon Brand van 
Zyl (the first South African-born 
Governor-General of South Africa) 
donated to the Law Faculty in 1962. 
This collection now takes the place of 
honour in the Law Library, named 
after the former Governor-General. 
The Brand van Zyl bequest, dedi
cated to the buying of books pub
lished before 1900, ensures that the 
collection of Roman-Dutch and other 
ius commune materials in our library 
remains one of the best in the 
country; 

(d) 	1896-1919: The turn of the 
century and the period of 
transition 

The filling of the Chair after Van 
Zyl's retirement was keenly con
tested. Amongst other very worthy 
candidates , J an Smuts also applied. 
Smuts was, however, turned down 
and the brilliant Adv AlexanderJohn 
McGregor,6 who had just resigned 
as a judge of the High Court of the 
Orange Free State, was appointed. 
Educated at S.A.C.S. and at Oxford, 
he was very knowledgeable about 
Roman-Dutch Law (as was apparent 
from many of the judgments that he 
was to give when he went on to 
become a judge of the Eastern Dis
tricts Division in 1913). He con
tinued along the path on which his 
predecessor had set out, namely com
bining his lecturing with publishing: 
he translated V oet during his period 
of tenure, and showed considerable 
vision by publishing a Digest of cus
tomary law. But he did not stay long: 
for only two years the Chair was, so 
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to speak, back in the family where it 
started, for he was the son-in-law of 
the first incumbent, Jan Brand. In 
1898 he left, to be succeeded by two 
men, who held the Chair jointly: Adv 
(later Mr Justice) LE Benjamin7 

and Adv William Porter Buchanan. 
This partnership lasted for fourteen 
years, during which time the two men 
collaborated closely and wrote several 
books together. Benjamin resigned in 
1911 due to pressure of work, and 
Buchanan followed suit the next year. 
Benjamin was appointed to the Cape 
Bench in 1913, while Buchanan, after 
a short spell as acting Attorney
General of the Cape Province, was 
elected to the House of Assembly in 
1920. 

A joint appointment was again 
resorted to when the Chair had to be 
filled after the Benjamin-Buchanan 
resignations. Adv (later Mr Justice) 
Clemens Gutsche8 - a 'hunting 
and shooting man', Colonel in the 
Cape Garrison Artillery and veteran 
of the Boer War - was appointed in 
1912, and with him Adv (later Mr 
Justice) RRRB Howes, 9 who was 
also to be the editor of the South Afri
can LawJournal from 1918-1937 and 
Honorary Editor until 1945. 10 Dur
ing the period of tenure of these two 
men a number of important events 
were chalked up. In 1916 the Law 
Students' Council was first instituted 
and Howes was elected as the first 
Dean of the Faculty. (It must be 
remembered that although the Chair 
of Law was always filled by one or 
two men, ever since Van Zyl's time 
a number of others assisted with the 
lecturing: amongst these were, for 
instance, Adv (later Mr Justice) FG 
Gardiner, Adv (later Mr Justice) 
RPB Davis, Adv (later Mr Justice) 
JER de Villiers, Adv (later Mr 
Justice) GG Sutton, Adv (later Sir) 
AF Russel (who became the Chief 
Justice of the then Southern Rhode
sia) and Adv (later MrJustice) AvdS 
Centlivres (who went on to become 
Chief Justice of South Africa and 
Chancellor of the University of Cape 
Town). Howes was thus presiding 
over the faculty when, on the 2nd of 
April 1918 the South African College 
became (in terms of Act 14 of 1916) 
the University of Cape Town. 

As might be expected, not every
thing went smoothly during the 
period of transition. The Faculty of 
Law wanted to become a proper 
faculty, but due to financial exigen
cies it had, for the time being, to 
make do with temporary staff, which 
caused a great deal of dissatisfaction. 

In the minutes of the Meeting of the 
Board of the Faculty of Law of 10 
August 1917 we find the following 
comment in a report to be forwarded 
to Senate and Council: 

, 'The total fees obtained from all 
students, with the £ for £ grant and 
a special grant of £100, have been 
divided equally among the Lecturers 
and Professors. This averages out at 
about £100 each per annum but it is 
probable that when the war is over 
the number of students for the Attor
neys' Examinations will considerably 
increase. Twelve lectures are given a 
week to the Articled Clerks and Civil 
Servants and the work is satisfactorily 
done, about 500 lectures being given 
in the year, at which the attendance 
is good, and the fees, plus the 
Government grants, provide a 
remuneration of about 15/- per lec
ture, which is certainly not over
generous remuneration. 

Unfortunately, the position as 
regards the LL.B students is not so 
satisfactory. An endeavour has been 
made to meet the students by fixing 
the lectures at odd and inconvenient 
hours but the attendance has not been 
good and the arrangements generally 
are quite unworthy of a Faculty of 
Law of any University." 

Nevertheless the work continued 
and the syllabus still reflected the 
balanced approach which began with 
J an Brand. Thus in 1917 the syllabus 
for the LL.B reads: 

LL.B 
1st Year 

Latin, English, Dutch, Constitutional 
History. 

2nd Year 
1 Roman Law and its History. 

(Sander's Justinian, Sohm & 
Muirhead) 

2 Elements ofRoman Dutch Law and 
its history (Van der Linden & 
Wessels) 

3 Jurisprudence (Austin & Salmond) 
3rd Year 

1 	The Roman-Dutch Law of Holland 
(Grotius, Van der Keessel, Van 
Leeuwen) 

2 Public International Law (Law
rence and Hall) 

3 Private International Law (Dicey). 
4th Year 

1 	English Law. (Anson's Contracts, 
Pollock's Torts, Kenny's Criminal 
Law, Phipson's Evidence.) 

2 	The Roman-Dutch Law as in force 
in the Union of South Africa. 
(Maasdorp & Case Law). 

3 	Statute Law; Insolvency, Company 
Law, Magistrate's Courts, Crimi
nal Procedure, Bills of Exchange, 
Prescription, Administration of 
Estates, Irrigation. 

Already at the second graduation 
ceremony on 19 December 1919 
Frans Herman van der Willigen 
became the first LL.B graduate of the 
new University of Cape Town (the 
transitional rules having made pro
vision that any person who had 
passed subjects for the preliminary 
LL.B examination of the University 
of the Cape ofGood Hope, would be 
allowed to complete their degree at 
UCT under conditions that had been 
in force at the former examining 
University before 2 April 1918). Van 
der Willigen had to persuade the 
Supreme Court that his 4-year LL.B
degree (an alternative to the 5-year 
BA LLB) was of a sufficient standard 
to allow him to be admitted to the 
Bar. This he managed to do but not 
without one of the Judges, Sir John 
Kotze, expressing reservations about 
whether the qualifying courses in 
Latin and Dutch were of sufficient 
standard. 11 (The fact that the 
University of Cape Town was 
engaged in litigation regarding the 
qualifying courses in Latin and 
Afrikaans in 1986 is a powerful 
reminder of how little things 
change. )12 

The University originally wanted 
four Chairs in law established, 
namely chairs of Roman Law, 
Roman-Dutch Law, Jurisprudence 
and English Law, but it soon became 
clear that the Government was reluc
tant to fund even one Chair. After 
much lobbying, however, the pleas of 
those who pointed out that the exclu
sive use of part-time lecturers 
produced a completely unacceptable 
state of affairs in the training oflaw
yers, were heeded and the University 
was able to advertise a full-time Chair 
of Roman-Dutch Law in 1919. GW 
Wille was appointed. 

The modern period 
(a) 1920-1945: Between the 

Wars: The Wille period 

George Wille, born in 1880 in Graaff
Reinet, was wholly educated in 
England. After obtaining his law 
degree from the University of Cam
bridge and being admitted to the 
Inner Temple, he returned to South 
Africa, where he practised at the 
Johannpsburg Bar, until he was 
called t u the Chair of Roman-Dutch 
Law at UCT. Despite his English 
education, however, Wille had a 
sound knowledge of, and a great love 
for, Roman-Dutch law, with the 
result that the dichotomous sources 

CONSULTUS APRIL 1992 34 



Professor George Wille 

of South African law continued to be 
respected during his stewardship of 
the faculty. Robertson describes him 
thus: "Burly and with something of 
a bucolic appearance . . . with the 
corners of his mouth always ready to 
twist into his own attractive crooked 
smile, with laughter not far 
behind . . . He would have been 
described,. in the common phrase, as 
no respecter of persons , but, in truth 
he was a great respecter of persons. 
What he did not respect was an overt 
or implied demand for respect for the 
dignity of office, title or wealth, 
inherited or self-made, on the part of 
those who, in his view, did not 
deserve it as persons. Amongst such, 
he was often regarded as rough and 
uncouth and excessively abrasive. 
But amongst his students he was 
Uncle George, a big, gruff yet gen
tle, lovable and wise bear of a man, 
his growl much worse than his bite, 
and his colleagues tended to feel as his 
students did." 

Wille came to Cape Town with 
two books to his credit (Landlord and 
Tenant in South Africa, and Mercantile 
Law in South Africa (with Philip Mil
lin) and his Mortgage and Pledge in South 
Africa was in the press. At UCT, he 
wrote The Principles of South African 
Law, which was first published in 
1937. All his books became classics, 
and, even though they had their flaws 
- he was, for instance, notoriously 

disrespectful of accurate footnoting 
- these lucidly written works helped 

to open up the respective fields with 
which they were concerned - and let 
us not underestimate the difficulty of 
writing on a topic where there are few 
or no examples to guide one. 

Under the first full-time Professor 
the faculty at last began to develop in 
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the way so many had wanted. Four 
part-time lecturers assisted with the 
teaching and in 1923 a Chair of 
Roman Law was established, to 
which J Kerr Wylie was appointed. 
Furthermore, in 1925 a third Chair 
came into being, to which Eric 
Emmett, a London barrister, was 
appointed. It is ironic that the first 
incumbent of the WP Schreiner 
Chair of Roman Law and Jurispru
dence (as this Chair, endowed in 
honour of the former prime minister 
of the Cape and father ofMrJustice 
OD Schreiner, was named) was not 
entirely free ofprejudice and disliked 
jurisprudence. Kerr Wylie was very 
learned, but he did not use his learn
ing with any effect: he did not write 
much and he was unable to effectively 
communicate what he knew to his 
students. Eric Emmett, on the other 
hand, was, in the word of Cowen13 

, , ( a) solid citizen, being patient, care
ful, accurate, full of practical com
mon sense . . . widely respected by 
his colleagues in all other university 
faculties", and, Cowen adds, "had 
he lived he might have made an 
excellent principal". But he died 
tragically in 1945 at the age of 4 7 . 

This phase, incidentally, also saw 
such figures as the immensely popu
lar Adv (later Mr Justice) Newton 
Thompson and Adv (later Mr 
Justice) Marius Diemont serving as 
part-time lecturers). George Wille, 
the guiding light during this period, 
retired in 1945 and his opposite num
ber in one of the Law Faculty's most 
memorable feuds, Kerr Wylie, died 
in 1948. An era was at an end. 

(b) 1945-1965: Tom Price, 
Denis Cowen and Ben Beinart 

George Wille was succeeded by TW 
Price as Professor of Roman-Dutch 
Law. He had been a brilliant scholar 

Professor Ben Beinart 

at Durban High School, Natal 
University College and Cambridge, 
and his tenure in the faculty was very 
successful: he taught well and in his 
writings contributed a great deal to 
the shaping of the modern law of 
delict. He was joined in the faculty 
the next year by the equally brilliant 
Denis Cowen, of whom we read the 
following in the Faculty Board 
Minutes of 5 December 1939: "DV 
Cowen: LL.B with distinction." In 
fact, he had obtained First Class 
passes in all his subjects and now, 
after the war, he came to take up the 
Chair of Commercial and Industrial 
Law. He produced excellent lectures 
and superb texts, (including, of 
course, The Law of Negotiable Instru
ments). In 1950 the inimitable Ben
Zion Beinart14 was called to the WP 
Schreiner Chair of Roman Law. His 
prodigious and learned writing on 
Roman and Roman-Dutch law, his 
translations of the old authorities 
(with Paul van Warmelo of Pretoria 
University and Margaret Hewett of 
the Department of Classics at UCT, 
his most frequent collaborators), as 
well as his many visiting professor
ships and attendance at overseas con
ferences, put the Faculty of Law at 
Cape Town on the map in the legal 
historical world. He founded Acta 
Juridica, he lectured with enthusiasm 
and he inspired both students and 
colleagues. 

The three professors were essen
tially Roman-Dutch lawyers, but 
each of them recognized the value of 
English law, and so that balanced 
approach, of which I have spoken, 
continued: Tom Price's celebrated 
attack on the "duty ofcare" concept 
in the law of delict was not directed 
against its English pedigree, but 
against its inherently confusing 
nature; Denis Cowen stopped the 

Professor Tom Price 
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course in English law, but he made 
full and proper use of the English 
precedents that had shaped our Con
stitutional and Commercial law; of 
Ben Beinart Barry Dean wrote 15 

that he had' 'never been prepared to 
indulge in the witchhunts directed 
against English law which became so 
popular with the 'rediscovery' of 
Roman-Dutch law in South Africa", 
and that he had clearly seen' 'that the 
most significant contribution of 
English law has lain not so much in 
the substance of the law as in its mov
ing spirit." By this was meant, of 
course, the emphasis that English law 
places on human rights. 

This brings us to a further signifi
cant aspect of this period: it was, of 
course, the time that Apartheid 
began to spread its tentacles over 
every aspect of South African life, 
and the professors of law at the 
University of Cape Town were not 
found wanting in challenging the ero
sion of human rights by the Nation
alist Government. Tom Price and 
Ben Beinart were founder-members 
of the Liberal Party, and they spoke 
out against such matters as the Senate 
Bill in 1955 -and the removal of the 
University's right to choose who may 
study at the University. Denis 
Cowen, too, was involved: he was, 
for instance, part of a deputation to 
the Mihister of Education, Arts and 
Science to protest the 'University 
Apartheid Bill' and took an active 
role in the 'Vote' -cases. At times the 
opposition to the Government's plans 
even took the form of physical inter
vention: In a tribute to Ben Beinart, 
Keith H Hendry tells of one memor
able occasion when the police were 
attempting to break up a student 
gathering, which they had deter
mined to be illegal, on the steps of 
J ameson Hall: "Confrontation 
seemed inevitable, but as a major 
cursorily read out a banning order 
through aloud-hailer there appeared 
from the side door of the J agger 
Library a rather well-known figure. 
Ben Beinart, books under one arm, 
cigar sprouting from a hand, ambled 
across the square and placed himself 
squarely between the opposing 
groups. In a voice that carried, he 
announced: 'Major, you're acting 
illegally.' Violence was averted, but 
more interestingly, a concept of the 
Rule of Law was applied." It was also 
a time when ProfessorJack Simons, 
who had first motivated for the 
introduction of a course in customary 
law, and taught it to law students as 
Arts Faculty course, had to abandon 

his lecturing due to the Government 
of the day taking exception to his 
political views and serving him with 
a banning order which, amongst 
other things, prohibited him from 
entering the grounds of any educa
tional institution, and thus from 
teaching at UCT. 

Not only lecturers had their careers 
interrupted: In the Argus of 21 
February 1964, for instance, we read: 
"With a senior officer of the Depart
ment of Prisons acting as invigilator, 
Fikile Charles Barn, one of the 
accused in the Cape Town sabotage 
trial, sat down to write a supplemen
tary examination in Latin set by the 
University ofCape Town ... Barn, 
who obtained a BA degree at the 
University of Cape Town, needs to 
pass Latin to enable him to continue 
his law degree." In the event he was 
sentenced to 10 years imprisonment 
and Robben Island became his 
University. 

One student who was inspired by 
his professors during this period was 
Albie Sachs, who has now returned 
after many years in exile to take up 
the post of Honorary Professor of 
Public Law at his alma mater. 
Another student during this time was 
Dullah Omar (class of '57), the well 
known activist lawyer and Western 
Cape political leader who now heads 
the Development Law Centre at the 
University of the Western Cape. 

Of course there were also joyous 
moments during these trying years. 
For one, the faculty celebrated its 
centenary in grand style in 1959. A 
conference was organized at which a 
number of prominent academics 
spoke. It was followed by a special 
graduation ceremony at which 
honorary doctorates were bestowed 
on MrJusticeJE de Villiers, a former 
Judge-President of the Cape Provin
cial Division, AA Roberts, the well
known legal bibliographer, Professor 
TB (later Sir Thomas) Smith, then 
Professor of Civil Law at the Univer
sity of Edinburgh and George Wille. 
The ceremony was followed by 
celebratory dinner, the guest list of 
which gives some indication of the 
success that so many of our number 
have attained: part-time lecturers 
present were: Adv (now MrJustice) 
WE Cooper, Adv (now Mr Justice) 
G Friedman; Adv (now Sir) Leonard 
Hofman (a judge of the Chancery 
Division), Adv GA Kellaway and 
Adv RC Whiting (now a Professor of 
Law at Wits); former Wille pupils 
that were present included four 
judges (Mr Justice Herbstein, Mr 
Justice HM Bloch, Mr Justice MA 
Diemont and Mr Justice EG 
Rosenow); former students who 
attended as members of the Bar were 
Adv G Gordon QC, Adv E N ewman 
QC, Adv ME Theron QC, Adv S 
Aaron (now SC), Adv BR Bamford 

Seated: Professors Tom Price, Denis Cowen and Ben Beinart 
Standing: Adv Jack Thomas and Professor Wouter de Vos 
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(who graduated in law at Oxford), 
Adv JI Bleiman, Adv (later Mr 
Justice) HL Berman, Adv WS Getz, 
Adv SB Kriger, Adv D Meyerowitz 
(now SC), Dr E Spiro, Adv JA vd 
Merwe, Adv (later Mr Justice) LA 
Rose-Innes, Adv GR de M Hofmeyr 
(now SC), Adv (later MrJustice) EM 
Grosskopf, and Adv (later Mr 
Justice) PW Baker. 

Some of those who were to rise to 
prominence in the next period were 
already lecturers in the faculty dur
ing this period, but we shall speak of 
them presently. Denis Cowen left in 
1961 to become Professor of Law and 
Director of Legal Research at the 
University of Chicago. Tom Price 
became Dean of the Music Faculty in 
1965, but died suddenly the next year 
at the age of 51. Ben Beinart became 
Acting Principal ofthe University in 
1965. Thereafter (from 1969 to 1974) 
he was Assistant Principal (Student 
Affairs). Throughout this period, 
until he"left to become Barber Profes
sor ofJurisprudence at the U niver
sity of Birmingham in 1975, he 
retained the WP Schreiner Chair of 
Roman Law, and despite his heavy 
administrative duties remained very 
much part of the Law Faculty. 

1965-1980: The years 
of many changes 
Wouter de Vos, who had graduated 
cum laude at the University ofStellen
bosch in 1947, was first appointed to 
the faculty as a Senior Lecturer in 
1954 (after he had practised at the Bar 
and lectured part-time in the faculty 
since 1948). In due course he 
obtained an LL.D at Cape Town 
(1957) as well as Drs. Iuris at the 
University of Leyden (1961) and was 
made Professor of South African Pri
vate Law in 1962. On the death of 
Tom Price he succeeded him as 
Professor of Roman-Dutch Law, and 
he proved to be a truly worthy suc
cessor to Wille and Price. He became 
the foremost authority on the law of 
unjustified enrichment and his book 
Verrykingsaanspreeklikheid in die Suid
Afrikaanse Reg (now in its third edition 
- 1987) the standard source of refer
ence in this field. A meticulous 
researcher and clear thinker, he has 
always been a professor's professor. 
But he also lectured well, and his stu
dents always came away from his 
courses with the certitude that they 
understood those courses. The man 
with the bow-tie retired in 1983, but 
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he is still active and can often be seen 
working in the Van Z yl Library. 

In 1967 two professors were 
appointed. Donald Molteno QC, the 
quintessential Cape liberal, was 
called to the newly created Chair of 
Public Law, while another sometime 
member of the Liberal Party, Adv 
JTR Gibson, was appointed to the 
Chair of South African Private Law, 
which Wouter de Vos had vacated in 
order to succeed to the Chair of 
Roman-Dutch Law. Professor Gib
son was Professor of South African 
Private Law until appointed to the 
Chair of Commercial Law, created in 
1973, and was to go on to edit the 6th 
and 7th editions ofWille's Principles 
ofSouth African Law and to write one 
of the few best-sellers amongst law 
books (South African Mercantile and 
Company Law (1963), now in its 6th 
edition (1988)). Professor Molteno, 
a prominent political figure, came to 
us, however, when he was already 
very ill and after only a few years he 
died in office. 

The next Professor of Law to be 
appointed was Solly Leeman, 1972, 
but for the moment I speak only of 
those who have left the faculty. Barry 
Dean assumed the Chair of Public 
Law in 1973. A stimulating teacher 
and an innovative administrator, he 
(in the words of Reinhard Zimmer
mann in the Foreword to the Liber 
Amicorum presented to him on his 
resignation to return to practice in 
London) "more than anybody else 
over the last two decades shaped the 
face of the Faculty. " He was always 
a true champion ofliberal ideals and 
worked tirelessly for the realization of 
these principles within and without 
the Faculty. In 1974 Ben Beinart left 
for Birmingham and, after a short 
interval, ProfessorJC de Wet, on his 
retirement from Stellenbosch, came 
to UCT and graced the WP 
Schreiner Chair for five years. This 
period also saw the creation of the 
Institute of Criminology, with J an
nie van Rooyen (now Professor of 
Criminal Law at Unisa) as the first 
director, from 1977 to 1978, and Rob 
Nairn as the second, until he resigned 
after five years to found a Buddhist 
commune. During this time Jerold 
Taitz also joined the faculty. Of his 
many interests, he is perhaps best 
known for his contributions on the 
inherent jurisdiction of the Supreme 
Court, and on Medical Law. (He is 
now Professor of Public Law at the 
University of Durban-Westville.) 
This period was also a time when 
three lively senior lecturers, Chris

topher Forsyth, J ohann Schiller and 
Dennis Davis contributed to the 
intellectual life of the faculty (and 
sometimes to the temperature under 
collars) with the stimulating debates 
which they initiated. Two went on to 
seek their fortunes elsewhere: 
Christopher Forsyth is now a Fellow 
of Robinson College, Cambridge, 
and Director of Legal Studies there, 
while J ohan Schiller is a successful 
businessman in Hamburg. Dennis 
Davis holds a personal Chair in the 
Department ofCommercial Law, but 
is for the next two years seconded to 
the University of the Witwatersrand 
as Director of the Centre for Applied 
Legal Studies. This was also a time 
of increasing repression by the 
Government, and many students 
who studied at UCT during the 
seventies, like GeoffBudlender, Fink 
Haysom and Clive Thompson, went 
on to become some of the leading 
activist lawyers in the country. 

Barry Dean had worked mightily 
for the creation of the post of Perma
nent Dean in the Faculty and in 1980 
this bore fruit when the post ofDean 
of Law and Legal Advisor to the 
University was created. He did not 
apply for the post himself, and so, we 
might say, another era drew to an end 
at the turn of the previous decade. 

1980-The present 
The 1980's opened with Adv EJ 
Whitaker QC, a former judge of the 
High Court of Southern Rhodesia, 
appointed as Professor in and perma
nent Dean of the Faculty. Bill 
Whitaker is a scrupulously fair man, 
and under his even-handed adminis
tration, until his retirement in 1989, 
the faculty was set free to grow into 
what it is today. In 1981 Reinhard 
Zimmermann also arrived in Cape 
Town as incumbent of the WP 
Schreiner Chair. He stayed for seven 
years and in that time added great 
lustre to our Faculty. His presiden
tial address as President of the Soci
ety of University Teachers of Law, 
1985, his contributions on Roman
Dutch Law and his monumental The 
Law ofObligations: Roman Foundations 
of the Civil Tradition (1990) are the 
main testaments of his academic 
labours during that time. These 
works attest to the fact that he was 
perhaps the best exponent of the 
Faculty's long tradition of a rational 
approach to our sources of law. He 
was a great teacher, taking a genuine 
interest in his students. He fought for 
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academic freedom in the university, 
and when he resigned as President of 
the Society of University Teachers of 
Law in protest against the reluctance 
of some members to support a resolu
tion that condemned the effect of the 
state of emergency on the teaching of 
law in South Africa, he acted in the 
finest traditions of our faculty. He 
was called to the University of 
Regensburg in Germany in 1987. 

I have come now to the present, so 
I shall be brief in my mention of the 
men and women who currently make 
up our Faculty: -

Solly Leeman, who exchanged the 
Chair of South African Private Law 
for that of Criminal Law and Proce
dure in 1983, presides over the 
faculty as a youngish eminence grise: a 
mentor to many of us who consult 
him in his office at around six o'clock, 
he pours his considerable energy into 
his lectures on criminal law and mak
ing and keeping the Brand van Zyl 
Library one of the best in the coun
try. The faculty is led by Dirk van Zyl 
Smit, who took up the Deanship last 
year after having been Director of the 
Institute of Criminology and a 
Professor in the Department of 
Criminal Law and Procedure since 
1982. He manages to combine a 
model research output with an ener
getic and facilitative Deanship. The 
Department of Commercial Law is 
headed by Michael Blackman, who 
writes on company law andjurispru
dence, and whose office is always 
open to anyone bearing a cigar and 
prepared to talk about history. The 
second Professor in the Department 
of Commercial Law is Dennis Davis, 
who works and publishes in a wide 
range of fields, including insurance, 
tax, jurisprudence and criminology, 
as well as human rights. He is 
renowned for his teaching ability and 
is the recipient of a University distin
guished teaching award. He is 
Honorary Director of the Society for 
the Abolition of the Death Penalty, 
and while he undertakes the running 
of the Centre for Applied Legal 
Studies at Wits for the next two years 
he is missed here for his incisive and 
often controversial political com
ment. Gero Dolezalek, who came to 
us from the Max Planck Institute for 
Legal History in Frankfurt (while at 
the same time holding part-time 
professorships in Holland and Italy) 
has succeeded Reinhard Zimmerman 
to the WP Schreiner Chair. He 
specializes in medieval Roman and 
Canon Law and is, so to speak, the 
faculty's ambassador in Europe, 

where he still teaches regularly. 
Another roving ambassador for the 
faculty is Derry Devine, who (after 
having lectured Roman Law in the 
faculty from 1963 to 1973 and then 
becoming a Director in the Commis
sion of the E.E.C. for 10 years) 
returned to UCT as Director of the 
Institute of Marine Law and Profes
sor in the Department ofPublic Law. 
He publishes widely on the Interna
tional Law of the Sea and this interest 
frequently takes him to conferences 
in all corners of the globe. The fur
ther Professors ofPublic Law are: (a) 
Barry Dean's successor, Hugh 
Corder, whose writings on the 
judiciary and human rights are of 
course well-known and who com
bines his academic interests with a 
genuine concern for the oppressed 
and downtrodden: to see Hugh 
standing with a poster in the rain or 
addressing a protest meeting is a 
common sight; (b) Tom Bennett 
who, with Dennis Davis, holds the 
high honour of a personal Chair; and 
(c) Albie Sachs who, as I have men
tioned above, is Honorary Professor 
in the Department of Public Law. 

When Wouter de Vos retired the 
Faculty felt, I think, that one person 
could not fill his shoes and so they 
appointed two: Dale Hutchison (a 
holder of the Distinguished Teacher 
Award of the University, whose per
sonal humility belies his superb 
understanding of all facets of Private 
Law, especially contract, delict and 
succession - the areas in which he 
has made his most important contri
butions) and 1. Our department and 
our Chairs bear the appellation 
Roman-Dutch and Private Law: 
"Roman-Dutch" because we want to 
claim the civilian tradition for all the 
people of South Africa. Someone 
once said: "Thrice Rome conquered 
the world: once with her arms, once 
with her Church and once with her 
laws' " and we want to add that we 
are willing victims of her third con
quest. For is the whole of Africa not 
an example thereof that a country can 
shake off the shackles of a colonial 
past, without abandoning the law 
that came in its wake? Thus we say, 
as so many in such diverse places as 
Ceylon and Guiana have done: the 
rich heritage of Roman-Dutch law 
belongs to us all. But we complete the 
title by adding" and Private Law" to 
indicate that we do not teach Roman
Dutch law as such: we teach South 
African Private Law, which in many 
respects also recognizes English law 
as common law and has very success

fully synthesized its dichotomous 
sources; which is also poised to accept 
into its fabric the many aspects of the 
"moving spirit" of customary law, 
which would at last enable it to validly 
claim the title" South African Private 
Law". Thus customary law, which 
Professor McGregor had first taken 
an interest in, that Jack Simons did 
so much to open up and that was 
revived in 1978 by Tom Bennett, 
who is today one of the foremost 
experts in South Africa on the sub
ject, will at last bring its rightful 
influence to bear on our law. 

The Faculty moved from its tem
porary accommodation in the PD 
Hahn Building to its own building at 
the end of 1987. The building is 
named in honour of our benefactor, 
Mr Wilfred Kramer, who also made 
generous provision for the library. 
The physical remodelling of the 
building in University Avenue (origi
nally designed by Revel Fox) was 
largely directed by Michael Black
man and Ina Ackermann, and the 
new building, with its light and airy 
library, has had a beneficial effect on 
the Faculty in more than one way. 
Quite mysteriously the Faculty, 
which had never got around to 
appointing a significant number of 
women, set matters right after the 
move to the new building and now we 
are able to boast an Associate Profes
sor (Christina Murray, who works so 
effectively in the fields of contract, 
human rights and women's law), and 
five senior lecturers: Brigitte Clark 
(who, apart from teaching Roman 
Law, is carving a niche for herself in 
the fields of persons and family law), 
Raylene Keightley (who has done so 
much to establish and develop our 
Academic Support Programme and 
contributes in a wide range of fields 
of law), Dr Kate O'Regan (who is 
best known for her valuable (and pro
digious) output in labour law), Ina 
Ackermann (the first woman, with 
Nicola Peart, to be appointed perma
nently to the Faculty, lecturing and 
researching in the field of negotiable 
instruments). In the Labour Law 
Unit Sarah Christie is a Senior 
Research Officer ( specializing in 
alternative dispute resolution and 
trade union education). Lee-Anne de 
la Hunt is Director of Legal Aid in 
the Faculty. This impressive field is 
matched by the men of the Faculty: 
there are two Associate Professors, 
Richard J ooste (a tax expert) and 
Clive Thompson (Director of the 
Labour Law Unit, Co-Editor of the 
Industrial LawJournal and the IMSSA 
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Arbitration Digest (with Kate O'Re
gan); and seven senior lecturers: 
Julien Hofman (who combines 
innovative thought on the structure 
and functioning of the faculty with 
effective teaching of Roman law and 
interpretation of statutes), Johan 
Roos (our property expert, currently 
working on a doctorate in the field 
and blind only in regard to the physi
cal world), Thandi Nhlapo (whose 
recent doctorate in family law from 
Oxford stands him in good stead, 
since he replaced Belinda van Heer
den, who taught the course so 
enthusiastically for three years until 
she left the Faculty to practise at the 
side-bar); Harry Swart (who has 
shouldered the considerable burden 
of teaching the BCom students over 
a number of years), Trevor Emslie 
(again, like Richard J ooste, a tax 
expert of the first rank), Khanya 
Motshabi (who works in the fields of 
constitutional law and human rights) 
and Alfred Cockrell (just returned 
from Oxford and working on a doc
torate on the philosophy of contract). 
In the Institute of Marine Law, J an 
Glazewski (a leading environmental 
lawyer) is a Senior Research Officer. 
Graham -Bradfield lectures in the 
Department ofCommercial Law (on 
consumer protection, amongst other 
things), while Christine Burger, a 
former President of the SRC, is 
responsible for the teaching of crimi
nal procedure. 

The Institute of Criminology 
deserves special mention. It is for
mally attached to both the Law 
Faculty and the Faculty of Social 
Sciences and Humanities, but it is 
situated in the Faculty of Law and we 
tend to disregard the fact that Social 
Sciences and Humanities can also lay 
claim to it. The Director is Wilfried 
Scharf, who has done pioneering 
work on peoples' courts, policing and 
gangs. Desiree Hansson (who 
produces innovative work on a range 
of subjects, including gender issues) 
and Lovell Fernandez (who works on 
abuse of police powers and the whole 
functioning of the process ofprosecu
tion) are Senior Lecturer and 
Research Officer respectively. 
Attached to the Institute is the team 
of LEAP (Legal Education Action 
Project, the aim of which is to make 
the legal system accessible to indigent 
communities that are not empowered 
to stand up to state action). The 
members of LEAP are Nobom Ciya, 
Derek Fine, Beattie Hofmeyr, Thope 
Lekau, Thame Maqelana, Lucky 
Njozela and Roelien Theron, who is 
also the co-ordinator of the Social 
Justice Resource Project. 

Of course a Faculty can never do 
without some temporary staff in the 
form of part-time lecturers and tutors 
as well as occasional lecturers. I can 
mention only those who are currently 
in the Faculty, but the Faculty recog
nizes its debt to all who have done 
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such good work in the past: with us 
at present are the following persons: 
Mr AJA Murphy, Guy Lloyd
Roberts, Margaret Hewett (of the 
Department of Classics), Ken 
Hughes (of the Department of 
Mathematics), Janet McCurdie, 
Paul Eden, Lorraine Wolhuter, Carl 
Briesch, J ames Evans, Estelle Mor
kel, Derek Powell and Kathy Wes
sels. A Faculty cannot do without its 
administrative support, and the con
cerned involvement of our Faculty 
Officer, Mrs Baxter and the Faculty 
Assistant, Mrs MC McGaffin (and in 
the recent past Mrs Rand and earlier 
Miss Oudschans-Dentz) and all the 
industrious secretaries cannot go 
without mention. 

I have come to the end of this short 
history, and because it had to be short 
I have not had the opportunity to 
mention so many of those who 
deserve to be mentioned. One thinks 
immediately of alumni such as Mr 
Justice N Ogilvie Thompson, Adv 
Graham Duncan QC, Adv Harry 
Snitcher QC, Adv Mike Tselentis 
SC, Sheila Camerer, "Cissie" Gool, 
MrJustice Gerald Friedman, Profes
sor GeoffreyJowell, MrJusticeJohn 
Didcott, Mr Justice B Golden, Mr 
Justice JF Kroon, Mr Justice JPG 
Eksteen, Mr Justice Harold Levy, 
Professor Claire Palley, Professor 
Neville Rubin, Mr Justice Douglas 
Scott, Dr Percy Yutar SC, MrJustice 
Pat Tebbutt, Colin Turpin, Mr 

Adv AB Gordon 
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Justice RM Marais, MrJustice EL 
King, Adv Ian Farlam SC, Adv FW 
Kahn SC, Adv RG Comrie SC, Adv 
JI Immerman SC, Adv C Prest SC, 
Adv M Seligson SC, Adv G D van 
Schalkwyk SC, Adv L Weinkove SC, 
Adv C Puckrin SC, Adv J Gautschi 
SC, Adv L Surrurier SC, Adv R 
Wise SC, Dr Bhadra Ranchod, Mr 
Justice LA Rose-Innes, Mr Justice 
DM Williamson. And then there are 
the many honorary graduands - I 
name only some of them: the present 
ChiefJustice, Mr Justice MM Cor
bett, Mr Justice MA Diemont, 
Professor JC de Wet, Mr Justice L 
Greenberg, Professor Ellison Kahn, 
Adv Sydney Kentridge SC, Dr AA 
Roberts, Professor Paul van 
Warmelo, Mr JusticeJT van Wyk, 
The Rt. Hon. SirJames Rose-Innes, 
MrJustice OD Schreiner, Dr Erwin 
Spiro, Mr Jan Steyn, Mr Justice N 
Ogilvie Thompson, Professor Tony 
Honore, Mr Nelson Mandela. These 
are names that I recall as I write, and 
afterwards, of course, I shall remem
ber many that I should have inclu
ded; but I must come to an end. 

The faculty has in the course of the 
late 1980' s continued to review the 
LL.B curriculum in order to adapt it 
to the demands placed upon the 
faculty by changing times. The 
faculty has also continued to speak 
out against injustice. The State of 
Emergency which existed from 1985 
until last year presented many oppor
tunities for the faculty to stand up for 
the oppressed. The faculty today con
tinues to strive to be truly South Afri
can, and to echo the ideals of its first 
Professor (albeit defined in a differ
ent way) of serving all the people of 
this country. In doing so we hope that 
the values of our faculty will live up 
to the title that I have chosen for this 
piece and prove as durable as the 
mountain on whose slopes we are for
tunate to work. 

The period up to the second World 
War has been described in two com
prehensive articles by DV Cowen: 
"The History of the Faculty of Law, 
University of Cape Town - a chap
ter in the growth of Roman-Dutch 
law in South Africa" in 1959 Acta 
]uridica 1 ff and "Taught law is tough 
law: the evolution of a South African 
law school" in (1988) THRHR 4 ff. 
I gratefully acknowledge the fact that 
I have made extensive use of these 
articles in my description of this 
period. I also would like to thank the 

Faculty Officer, Mrs Pat Baxter, who 
made a number of materials available 
to me, as well as the personnel of the 
University Archives, whose assist
ance was invaluable. I was also aided 
in my task by an unpublished history 
of the Law Faculty by Professor HM 
Robertson. 

2 See generally Maurice Boucher, Spes 
in arduis)· a history of the University of 
South Africa (1973). 

3 	Cf Trafford B Barlow, The Life and 
Times ofPresident Brand (1972) 213 ff 
and 227-8 . 

4 	Cf., generally, in regard to Mr 
Justice Cole (1935) 52 SALJ 1 and his 
own Reminiscences ofmy Life and Times 
at the Cape Bar (1896). 

5 	Cf., too , AA Roberts A South African 
Legal B ibliography (1942). 

6 Cf. Roberts op cit. 

7 Cf. (1920) 37 SAL] 129. 

8 Cf. (1925) 42 SAL] 275. 

9 Cf. (1939) SAL] 323 and (1943) 60 


SAL] 145 . 
10 See Ellison Kahn " The Birth and 

Life of the South African Law J our
nal" (1983) 100 SAL] 594 at 606. 

11 	 Ex parte Van der Willigen 1920 CPD 
302 . 

12 	 University of Cape Town v Cape Bar 
Council 1986 (4) 903 (A) . 

13 	 (1988) 51 THRHR 24. 
14 	Cf. 1965-1966 Acta ]uridica and Cf. 

(1980) 1 The]ournal ofL egal History 4. 
15 	 1976 Acta]uridica xvi. • 

Niks nuuts onder die son! 

Anders as wat algemeen ·aanvaarword, veroorsaak Latyn nie 
alleen vir vandag se regslui hoofbrekens nie. Die volgende aan
haling uit die voorwoord tot 'n Nederlandse regshandboek gepub
liseer in 1761 geld sekerlik vandag eweneens: 

Nota: 	Aanhaling uit N Zas se voorwoord tot die werk Generale Regulen 
en Definitien Van Beschreve Rechten deur Karel van Aller. 
(Met dankaan Regter LHarms.) - Redakteur 
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