
Letters 


The death penalty 
Your editorial entitled "The death 
penalty: A checkmate situation" 
((1992) 5 Consultus 91) refers. 

There was only one point upon 
which a person applying a reasonable 
mind could agree with your editorial 
namely, that the present uncertainty 
with regard to the death penalty can
not be allowed to continue any 
longer. The problem however con
cerns a society in transition which 
Consultus appears unable to grasp. 

Consultus has already adopted a nar
row approach to the impact of tran
sition upon the legal system (see 
(1992) 5 Consultus 2 with regard to 
appointments to a constitutional 
court). As the ANC have already 
published a draft bill of rights in 
which they intend to render the death 
penalty unconstitutional and as the 
Law Commission's Bill of Rights 
would shift the onus of the consti
tutionality of the death penalty on to 
a constitutional court, it is clear that 
there is more than a reasonable poss
ibility that the death penalty will be 
rendered unconstitutional in a future 
South Africa. To continue to imple
ment death sentences in the present 
South Africa where in a matter of 
months this sentence might be 
unconstitutional, surely places the 
rationality of the criminal justice sys
tem into greater jeopardy than the 
present situation notwithstanding its 
unsatisfactory nature . . 

It is also somewhat surprising that 
the editor of Consultus advocates as 
populist a solution to this problem as 
a referendum. One does not notice 
this particular democratic tendency 
applying to the question of the 
appointment of the judiciary! A 

referendum is probably inappropri
ate in this case because the issue is 
choice insensitive i.e. it depends less 
on public opinion and more on the 
values which are entrenched in the 
society and which are rendered 
immune from transient views of the 
public. The very idea behind con
stitutionalism and an entrenched Bill 
of Rights is to ensure that there are 
some values which are placed beyond 
the grasp of a transient majority 
because they happen to be values 
which should trump public opinion 
at any particular point in time. To fail 
to grasp this issue is to fail to grasp 
the very reason why South Africa 
requires a Bill of Rights - to prevent 
majoritarianism threatening the 
fabric of an entrenched democracy. 
Or does the editor of Consultus think 
otherwise? 

One is completely at a loss as to 
what the meaning of the following 
submission is: "An appropriate clause 
can then be inserted in a proposed 
Bill ofHuman Rights to make it clear 
that the death penalty will remain 
valid in South Africa notwithstand
ing any other provision contained in 
the Bill and that the courts therefore 
have no say in the matter" . Does the 
editor wish to oust the jurisdiction of 
the constitutional court and render 
the Bill of Rights uncertain? This 
clause would raise a whole range of 
interpretive problems as to which 
death penalty was appropriate and 
where it could or could not be 
imposed notwithstanding the clause 
suggested. One would also be inter
ested in {he authority for the propo
sition that suspension of the execution 
of the death penalty for an indefinite 
period is unlawful, as being contrary 
to the idea of a constitutional state. 

The energy of the editor should be 
focussed more on those erosions of 
the constitutional state which are 
commonplace , such as wide powers 
given to the police, the Minister of 
Law and Order in terms of the Pub
lic Safety Act and the proposed Fur
ther Indemnity Bill. 

The solution to the death penalty 
is part of the constitutional solution 
of this country and Consultus would be 
well advised to focus its attention in 
a constructive fashion on such 
debates. 

Prof DM Davis 
University of the Witwatersrand 

Director: Society for the 
Abolition of the Death Penalty 

Note: 

See the second editorial . In regard to our 
proposition that the suspension of the 
execution of the death penalty is prob
ably unlawful, a study of the Criminal 
Procedure Act 1977 together with rel
evant parts of our administrative law will 
show that unless clemency has been 
granted to a death row prisoner, the 
death warrant issued by the trial judge 
should be carried out within a reasonable 
time. However, the executive is free to 
postpone or delay an execution in respect 
of a particular prisoner for good and 
sufficient reasons pertaining to such a 
prisoner - but it does not seem to have 
the power to order a blanket suspension 
of the execution of all death sentences. 
Special legislation will be necessary 
before such power can be legally 
exercised. 

In view of the fact that Attorneys
General are since 1 January 1993 
independent functionaries one of them 
should consider approaching the 
Supreme Court for a declaratory order 
in this connection. - Editor 
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