
The Chairman's Contribution 

BR Southwood se 

Chairman: General Council of the Bar of South Africa 

A
n aspect of the new constitu
tion and the Bill of Rights 
which seems to have enjoyed 
little or no attention is the 
means of enforcing the rights 

contained in these documents. Unless 
citizens have the means of enforcing 
their rights they will not be worth 
more than the paper they are written 
on. 

The same can be said of a citizen's 
rights under the common law. 

This is a matter which concerns the 
whole community. Every person, no 
matter how affluent or how poor, 
should have the confidence and the 
knowledge that he or she can 
approach the courts to protect or 
enforce his or her rights. At present 
this cannot be achieved. If the Bill of 
Rights gives rise to much litigation 
the position will be exacerbated. 

The legal professions alone cannot 
solve the problem. Pro bono schemes, 
reduced fees, special fee arrange
ments, contingency fees can only be 
regarded as an indication of good 
faith. The simple fact is that the 
problem is too big. This is illustrated 
by the figures relating to the unde
fended accused which are commonly 
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accepted. About 700 000 accused 
appear in the criminal courts of the 
Republic each year. Of these, about 
80 % are undefended. Almost 80 000 
undefended accused are sent to pri
son each year. 

To achieve the ideal of all citizens 
being able to enforce their rights will 
require the exercise of the national 
will. The State must bear the burden 
of providing the necessary resources 
to make this possible. The govern
ment of the day must ensure that this 
happens. Ifnecessary, the commun
ity must insist that the government of 
the day do this. All citizens must 
accept that legal services for the indig
ent will be provided at State expense 
with all that this entails. The amount 
currently budgeted for legal aid and 
the public defender scheme is pitifully 
small - about R50 million for a 
population of more than 30 million. 
In England and Wales the figure is 
about £950 million for a population 
of about 50 million. 

Pro Oeo defences 
The General Council of the Bar 
(GCB) was and remains deeply con
cerned about the action taken by the 

Department ofJustice during the lat
ter part of 1992 in connection with pro 
Deo defences in the Supreme Court. 

For many years indigent accused 
charged with capital crimes in the 
Supreme Court have been entitled to 
legal representation by pro Deo coun
sel. Pro Deo counsel are appointed by 
the court and their fees are paid by 
the State. The indigent accused have 
been entitled to these services at all 
stages of the proceedings: that is the 
trial; the application for leave to 
appeal; the petition for leave to 
appeal; the appeal and the petition for 
clemency to the head of State. 

During August 1992, the Depart
ment ofJustice informed all registrars 
of the Supreme Court that the man
date of pro Deo counsel terminates 
automatically if the accused being 
represented is not sentenced to death. 
In the same letter it was said that if 
such an accused required further 
legal assistance, it would be provided 
by the Legal Aid Board. The Depart
ment took this action unilaterally. No 
attempt was made to consult the judi
ciary, the advocates' profession or the 
Legal Aid Board before the decision 
was implemented. The Legal Aid 
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Board did not have the funds to pro
vide further legal assistance. 

The GCB objected to this action by 
the Department of Justice and 
requested that the decision be 
reversed. A number ofletters passed 
between the GCB and the Depart
ment and the GCB pointed out to the 
Department that the provision ofpro 
Deo counsel is the minimum that is 
required of the State. The judiciary 
also objected strongly to the Depart
ment's new approach. None ofthese 
objections met with success. In fact 
the Department made the position 
worse by adopting another approach. 
The new position is that 

(1) 	generally speaking, no pro Deo 
defence will be provided in cases 
where there is no possibility that 
the death sentence will be 
imposed or where the imposition 
of the death sentence is no longer 
a possibility; 

(2) 	 the mandate ofpro Deo counsel is 
automatically terminated in cases 
where the accused does not 
receive the death sentence, after 
the application for leave to appeal 
is heard. 

Nowhere does the Department 
explain how it will determine before 
the trial commences, that there is no 
possibility of the death sentence being 
imposed. Nor does it explain how it 
can terminate the mandate ofpro Deo 
counsel who, after all, is appointed by 
the court. 

It is clear that this new approach 
is due solely to the desire to cut costs. 
I have been informed that no proper 
analysis of what costs will be saved 
was done by the Department before 
it adopted this new approach. In 
practice, for example, where an 
accused must argue his own appeal 
in the Appellate Division, at least 
three people must now travel to 
Bloemfontein, the accused and two 
warders, instead of one, the pro Deo 
advocate. Furthermore, the Appel
late Division does not have holding 
cells for the accused and such cells will 
have to be provided, obviously at 
great expense. 

Apart from these practical con
siderations, the potential prejudice to 
the accused is enormous. An accused 
who may be sentenced to long-term 
imprisonment, needs legal represen
tation just as much as the accused 
who may be sentenced to death. Any 
legal proceedings where there is no 
legal representation increases the risk 
of wrong findings being made and 
injustices being done. 

In short, this change is ill-con- I 
ceived and ill-advised and should be 
reversed as soon as possible. The' 
Department has attempted to explain 
its decision on the basis that the pro 
Deo system cannot be extended but 
this explanation is disingenuous and 
must be rejected. 

Note: 
On 17 March 1993 (just before going to 
press), quite by chance, I discovered that 
on about 25 February 1993 the Depart
ment ofJustice had reversed its previous 
decisions. The effect of the latest decision 
is that once again pro Deo defences will be 
available to accused charged in the 
Supreme Court with offences for which 
the death penalty can be imposed up to 
and including the conclusion of the 
appeal - even where the death penalty 
has not been imposed . 

What is needed is a massive allo 
cation of funds for the purpose of a 
public defender or some similar 
scheme. All the indications are that 
the pilot scheme operating inJohan
nesburg has worked very well and has 
been well received by the commu
nity. There is no reluctance to 
approach the public defender for 
assistance and there is a great 
demand for the service. 

The legal profession cannot com
promise on this issue and must act to 
ensure that Government makes the 
necessary funds available. 

New constitution 
and a Bill of Rights 
This new approach to the provision 
of free legal representation to indigent 
persons bodes ill for the future when 
there will be a new constitution and 
a Bill of Rights. It indicates a lack of 
appreciation of and concern for the 
role which the State must play in the 
provision of funds for legal represen
tation for the indigent. As recently as 
September 1992, the Chief Justice 
said in regard to the provision of free 
legal representation to all indigent 
persons accused of serious crimes 
who desire such representation that 
such representation is a sine qua non 
of a complete system of criminal 
justice and that any system ofjustice 
which lacks it is flawed (S v Rudman 
and Another: S v Mthwana 1992 1 SA 
343 (A) 392F-G). 

Human rights 
As a member of the International Bar 
Association (IBA), the GCB has 
endorsed the IBA Human Rights 
Action Plan proposed by the IBA 
Standing Committee on Human 

Rights and aJust Rule of Law. This 
action plan requires that certain pro
test actions be taken by the IBA and 
its member organisations when the 
independence and/or physical safety 
of judicial officers and legal practi 
tioners is threatened by Government 
or State action. In the recent past, the 
GCB has participated in such protest 
action in a number of countries 
throughout the world as well as in one 
of the TBVC states. 

The chairman of the GCB is ex offi
cio the liaison officer for purposes of 
the IBA Human Rights Committee 
and is assisted in taking action by the 
GCB Human Rights Committee. 
This Committee consists of: E Ber
telsmann SC (Chairman, Pretoria 
Bar); HJ Fabricius SC (Pretoria 
Bar); JJ Gauntlett SC (Cape Bar); 
G Marcus (Johannesburg Bar); 
E Revelas (Johannesburg Bar); 
MK Robertson (Durban Bar) and 
E Hartdegen (Pretoria Bar). 

The GCB Human Rights Com
mittee had previously prepared a 
report dealing with a Bill of Rights for 
the Republic of South Africa and 
related questions and has recently 
drawn up a report dealing inleT alia with 
a Bill of Rights and a Constitutional 
Court. The GCB will now consider 
this report and decide on its approach 
and attitude with regard to the various 
matters considered by the Committee. 

Some progress has been made with 
regard to accommodating returning 
exiles with legal qualifications. The 
Department of Justice has now 
drawn up a draft bill dealing with the 
matter, as suggested by the GCB. 

It is disappointing to report that 
despite the preparation of draft legis
lation dealing with the Magistrates' 
Courts, the Department has not yet 
implemented the undertaking given 
by the Minister ofJustice to remove 
the Magistracy from the civil service. 

Attorneys' rights 
of audience in the 
Supreme Court 
On 18 January 1993 and at the 
request of the ChiefJustice a meet
ing was held between the ChiefJ us
tice and representatives of the GCB 
and the Association of Law Societies. 
Although I am not at liberty to dis
close what was discussed at this meet
ing, I believe that it will probably lead 
to further discussions between the 
professions which hopefully will result 
in a resolution of the stalemate. _ 
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