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AConstitutional Court 

for South Africa? 


Prof T J Kruger se LLD 
.......... 


A high degree of legitimacy is a prerequisite for the 
successful implementation of a South African Bill of 
R ights. In order to establish such legitimacy, the 
Court(s) responsible for the application of the Bill of 
Rights should be properly prepared and equipped to 
perform that task. Also, access to such Court(s) should 

be relatively easy and inexpensive. For these (and 
other) reasons the author argues that the most suit 
able way through which these objectives may be 
attained, is through the establishment of a separate 
and centralised Constitutional Court. 

I
t is common cause that the South 
African state is on the threshold 
of moving into a new constitu
tional dispensation. The year 
1993 may well be the year during 

which the constitutional foundations 
for the envisaged "new South 
Africa" will finally be laid. It is 
envisaged to bring about the new dis
pensation through a process of 
political-constitutional negotiations. 
Although it is still early days, it is 
probably reasonable to state that 
most, if not all, political role players 
will be represented at the negotiation 
table where the foundations for the 
future constitutional dispensation will 
have to be hll;mmered out. The new 
constitutional dispensation will of 
necessity have to be in the nature of 
a compromise which will, to a greater 

. or lesser extent, have to be acceptable 
to most of the political role players. 
It is therefore inevitable that the 
negotiation process (and its ou"tcome) 
will have a substantial effect on the 
legal system and, in particular, the 
court system and the legal profession. 

The new Constitution will include 
a Bill of Fundamental Rights. Also, 
the new Constitution will in all prob
ability be of a Grundnorm-type, viz a 
Constitution which embodies the 
supreme law ofthe land and to which 
all other enactments are secondary. 
That simply means that all 
"branches" .of the State, viz the 
Executive, Legislative andJudicial, 
will be bound to give effect to the 
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provisions of the Constitution, which 
will override all other enactments in 
the case of in compatibilities. Also, all 
acts of State - be they legislative or 
administrative in nature - will be 
subject to be "tested" against the 
provisions of the Constitution. 

The fact that this country will 
within a short period of time have a 
Constitution entailing a Bill of Rights 
basically raises two questions relevant 
to lawyers: 

D 	 What pro-active steps ought to be 
taken in order to properly prepare 
ourselves for the changed situ
ation?! and 

D 	 What adaptations will have to be 
made in order to successfully 
implement the new Constitution 
and Bill of Rights? 

Both these questions call for a reap
praisal of the current situation. Such 
stocktaking and reassessment could, 
however, only take place against the 
background of the likely outcome of 
the negotiation process, viz the prob
able compromise that will be reached 
between the various parties taking 
part in that process. Hence, such an 
evaluation should take cognizance of 
past and current criticisms which 
have been levelled at the present sys
tem and its structures. If those criti 
cisms are not taken cognizance of, it 
is most likely that a new government 
will of its own accord and unilaterally 
amend the system in order to 
eliminate any real or imagined short
commgs. 
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In a nutshell, the criticisms levelled 
at the present system include the fol
lowing: 

D 	The Bench is unrepresentative of 
a cross-section of the population. 

D 	 The method by which judges are 
appointed (viz by the Executive 
and from the ranks of senior 
advocates only) is unacceptable. 

D 	 The two-tiered legal profession is 
a luxury which a Third World 
country cannot afford. 

D 	 Access to the legal profession (be 
it the Bar or the Side-bar) is 
unreasonably difficult, particu
larly to those who have in the past 
been discriminated against. 

D 	 Access to justice is impaired by, 
inter alia, the cost factor which in 
turn is mainly caused by the two
tiered legal profession. 

D 	 The legal system either could not 
curtail or in actual fact enhanced 
the apartheid system. 

D 	 The Bench has tended to be 
"executive-minded" or, at the 
very least, has actively con
tributed to the systematic eroding 
of fundamental (human) rights. 

Despite the merits (or demerits) of 
these criticisms, these issues (and 
probably more) will be part of the 
debate when the' 'new" legal system 
is discussed at the negotiation table. 
What is at stake is the very legitimacy 
ofthe system as it has existed up to now. 
A re-assessment of, at least, some 
aspects of the present system has 
become unavoidable. Ofcourse, legal 
systems are not created overnight, 
nor are the structures which uphold 
legal systems and through which they 
find application (such as courts) 
founded as easily and as simply as a 
new company may be registered. 
Nevertheless, it is apparent that the 
present unusual course calls for 
extraordinary measures. 2 

It is against this background that 
the need for a Constitutional Court 
should be considered. Also, and in 
conjunction with what has already 
been stated, it is necessary to analyse 
the function and role of the Court(s) 
which will be responsible for inter
preting and applying a Grundnorm
type of Constitution and a Bill of 
Rights. Hence cognizance should be 
taken of: 

D 	 considerations of a juridical
technical nature pertaining to a 
Grundnorm-type of Constitution 
and a Bill of Rights, and 

D 	 considerations pursuant to the 

political and constitutional 
process which is taking place . 

Considerations of a 
juridical-technical 
nature 
As a starting point it is important to 
note that a system where parliamen
tary sovereignty reigns, differs radi
cally from a human rights dispen
sation; in the latter instance, the Bill 
of Rights (as part of the Constitution) 
occupies a qualifying and central 
position in the legal dispensation, as 
it contains an overriding set ofvalues 
and norms. Furthermore, the Courts 
are burdened wiLh the task of acting 
as the guardian of these values. 3 A 
human rights dispensation is, there
fore, characterised by the sovereignty 
of the law, the qualified sovereignty 
of the Legislature and the compe
tence of the relevant Courts to invali
date or nullify statutory enactments 
or administrative acts which are 
found to be incompatible with the 
values and norms as laid down in the 
Bill of Rights. 

A human rights dispensation is, 
furthermore, characterised by its own 
typical peculiarities. Suffice it to say 
that those peculiarities are sui generis 
in that they mostly (if not exclusively) 
pertain to a human rights dispen
sation and therefore call to be treated 
in a sui generis way. Typical examples 
of such peculiarities are: whether and 
to what extent the rights flowing from 
the Bill of Rights should not only 
apply in Public Law but also in Pri 
vate Law - the so-called "Drittwir
kung" of human rights; various 
questions pertaining to affirmative 
action (the latter being an exception 
to the principle of equality); and 
questions pertaining to the different 
"generations" of rights, their appli 
cation and enforceability. In particu
lar, a contentious issue currently the 
subject of much discussion is whether 
socio-economic (or "second gener
ation") rights ought to be included in 
our Bill of Rights, or whether such 
issues should rather be addressed by 
way of so-called "directive princi
pIes" being non-enforceable direc
tives which the Courts should bear in 
mind when interpreting the provi
sions of the Constitution and the Bill 
of Rights. 4 

For the present purposes, and by 
way of attempting to illustrate not 
only the fundamental differences 
between the current order and the 

envisaged new dispen sation but also 
to illustrate the kinds of problems 
which lawyers may expect to encoun
ter a closer look will be taken at 
differences in approach relating to 
interpretation. 

The ch aracteristics of a human 
rights dispensation call for a particu
lar and sui generis approach by the 
Courts when interpreting both the 
Bill of Rights and other enactments 
of Parliament. According to the 
present (and very British) approach, 
an "activist" role such as that exer
cised by, for example, the United 
States Supreme Court, is almost 
unthinkable. A somewhat over
simplified version of the philosophy 
underlying our Courts' "aloof" 
approach, boils down to the follow
ing: judges only interpret the law as 
it stands, they do not "make" it. 
Considerations "outside" of the text 
(eg of morality) ought not to play a 
role in the process of ascertaining 
what the law is. What is important 
(according to the current theory) is 
to ascertain what Parliament 
"intended". In the process of find
ing this intention, the "clear words" 
of the statute should be read in their 
ordinary and grammatical meaning. 
What is even more important, 
however, is that implicit in this 
approach, lies a "command" of the 
legislature. Apart from certain excep
tions, for example, where the words 
are ambiguous, the "command" for
bids the Court to read anything into 
the text which does not explicitly 
appear from the clear wording itself. 
In fact, the Court is bound to almost 
slavishly give effect to the (fictitious) 
intention, once the latter has been 
ascertained, regardless of consider
ations of morality, policy, or 
whatever. Furthermore, "policy con
siderations" are a prohibited area to 
the Court: the reasons why the enact
ment reads as it does, are irrelevant 
and constitute a sphere where the 
Court should not interfere. 5 

The simple fact of the matter is that 
literalism and the' 'intention-theory" 
will simply not suffice for the pur
poses of interpreting a Bill of Rights. 
A new approach is called for. The 
new approach of necessity calls for 
(what are normally referred to as) 
"value judgments" to be applied in 
the process of interpretation. Fur
thermore, and apart from value judg
ments, the methodology that the 
Court should follow, differs radically 
from the methodology hitherto fol
lowed by our Courts. 
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As far as value judgments are 
concerned, it should be borne in 
mind that the Constitution, being 
the highest law of the land, is 
underpinned by a broader and an 
encompassing system of values 
and norms (sometimes referred to 
as the" spirit and objectives" of 
the Constitution). These all
encompassing principles may be 
derived from a variety of sources 
which may, inter alia, include the 
following: the historical evolution 
and context of the Constitution 
itself; common law principles; 
principles derived from legal
comparative sources; tradition 
and usage; the model of the State 
and legal order brought about by 
the Constitution; the rules of 
natural justice; and the (erstwhile) 
legal presumptions. 6 It goes 
without saying that the very text 
of the Constitution itself will also 
be indicative of the underlying 
values and the "spirit and objec
tives" of the Constitution. It is, 
however, important to note that 
nowhere in this approach (least of 
all as a point of departure) does the 
"intention of the legislature" play 
any significant role. 7 

When interpreting Bills of 
Rights, Southern African Courts 
(with a few notable exceptions) 
have hitherto mainly steered clear 
of methods of interpretation which 
may be regarded as entailing value 
judgments. In the best positivist 
tradition, our Courts have cons
tantly refused to be lured into any 
approach to interpretation which 
seemingly smacks of the applica
tion of "subjective" value judg
ments. Although it must be 
reiterated that the Court is neither 
the maker of laws nor the formu
1ator of policies (other than' 'judi
cial policies") a balance should be 
struck between strict positivism on 
the one hand and mere subjective 
value judgments on the other. The 
aim should be to apply value judg
ments without the latter being 
merely subjective assessments by 
each individual judge. 

Such a new approach will obvi
ously call for a new interpretive 
theory. Space does not allow a full 
discussion of some of the theories 
entailing value judgments as they 
are being applied in various legal 
systems all over the world. 8 

Suffice it to say that the South 
African Appellate Division, when 
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interpreting Bills of Rights, has 
hitherto given no indication that 
it is prepared to deviate from the 
stale "intention" -theory and to 
substitute therefor, a value
oriented approach. 9 With a few 
notable exceptions our Courts 
have preferred to adhere to a stale 
interpretive theory wholly 
unsuitable for the purposes of 
interpreting Grundnorm-type of 
Constitutions entailing Bills of 
Rights. With all due respect to the 
South African Bench, which has 
otherwise performed a remarkable 
job, it must be said that the 
methods and theories of interpre
tation hitherto followed by our 
Judges when interpreting Bills of 
Rights simply do not suffice; it is 
neither in keeping with interpre
tive theories in countries where 
Bills of Rights apply, nor is it 
founded on sound jurisprudential 
bases. 

In S v Marwane lO the Court did 
consider possible approaches in 
this regard but preferred not to 
deviate from the stereotyped ap
proach. With reference to Minister 
ofHome Affairs and Another v Collins 
MacDonald Fisher and Another11 the 
Court referred to "two possible 
approaches" that may be followed 
in interpreting constitutions. 12 

The Court, however, preferred 
the well-trodden path: 
These explanations are not inconsis
tent with the fundamental approach of 
our Courts to interpretation of stat
utes. Whether our Courts were to 
regard an Act creative of a Consti
tution as it would any other statute, or 
as an Act sui generis, when construing 
a particular provision therein, they 
would give effect to the ordinarily 
accepted meaning and effect of the 
words used and would not deviate 
therefrom unless to give effect to the 
ordinary meaning would give rise to 
glaring absurdity; or unless there were 
indications in the Act (considered as a 
whole in its own peculiar setting and 
with due regard to its aims and 
objects) that the legislator did not 
intend the words to be understood in 
their ordinary sense. (See Steyn Uit
leg van mtte 5th ed at 62-64.) It appears 
to me, therefore, that, if the words in 
issue have a clear and generally 

accepted connotation and effect and 
there are no such indications as I have 
mentioned, the result would be the 
same whether the accepted principles 
of interpretation of statutes in our 
Courts were applied or whichever of 
the possible approaches referred to in 
the judgment of the Privy Council 
were adopted. 

In Cabinet for the Territory ofSouth West 
Africa v Chikane and Another 13 the 
Appellate Division had another 
opportunity to lay down guidelines 
with regard to the question under 
consideration. Again, the Court 
preferred not to deviate from its 
stereotyped approach. 

Although a judgment of the 
Bophuthatswana Appellate Court, 
the approach followed in Government 
of the Republic of Bophuthatswana v 
Segale 14 serves as another typical 
example of the approach followed by 
Southern African Courts. 

Galgut AJA came to the following 
conclusion after considering the 
authorities: 15 

What appears from all the above 
authorities is clear. The task of the 
Courts is to ascertain from the words 
of the statute in the context thereof 
what the intention of the legislature is. 
H the wording of the statute is clear 
and unambiguous they state what that 
intention is. It is not for the Courts to 
invent fancied ambiguities and usurp 
the functions of the legislature. 

With reference to the decision by the 
Court a quo that section 31(1) was 
incompatible with the provisions of 
the constitution in that it contained 
a prohibition of a permanent nature, 
Galgut AJA reached the following 
conclusion: 16 

It is for the Parliament ofthe State and 
not the Courts to make such a pro
vision. Parliament has done so. With 
that end in view it passed the Act in 
1979. It then in 1984 found it neces
sary to amend s 31. It must have had 
reason to do so. The Court a quo does 
not know why it did so. In the absence 
of evidence to show that the original 
s 31 or the amended s 31 was not 
necessary it is not for the Court to say 
Parliament erred in enacting s 31 in its 
original or amended form. 

The approach followed by the Courts 
referred to above is unsuitable for the 
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purposes of interpreting either a Bill 
of Rights or an enactment which , on 
face-value, appears to be in conflict 
with the Bill of Rights . The question 
to be considered simply is n ot what 
the legislature intended or did not 
intend: the question is rather whether 
that which the legislature (for 
whatever reason) attempted to do or 
achieve, is reconcilable with the pro
visions of the Bill of Rights. 

By way of contrast, the judgment 
in Ex parte Attorney General, Namibia: 
in re Corporal Punishment by Organs of 
State 17 contains the most explicit 
indication to date of the value
oriented approach that ought to be 
followed by a Court when interpret
ing a Bill of Rights. In the latter case, 
the Court took as its point of depar
ture the total context of the Consti 
tution. This, in itself, constitutes a 
marked difference in approach com
pared to the Marwane, Chikane and 
Segale judgments, where the relevant 
Courts either took as their respective 
points ofdeparture the" clear inten 
tion" of the legislature (in the Mar
wane and Chikane cases) or the 
provisions of the encroaching act (in 
Segale's case). In the Corporal Punish
ment case, however, the Court started 
off by taking cognizance not only of 
the text of the Constitution standing 
by itself, but of the fact that "(t)he 
Namibian Constitution seeks to 
articulate the aspirations and values 
of the new N amibian nation follow
ing upon independence". The 
Court, furthermore, expressed itself 
in the following terms: 18 

It is however a value judgment which 
requires objectively to be articulated 
and identified, regard being had to the 
contemporary norms, aspirations, 
expectations and sensitivities of the 
Namibian people as expressed in its 
national institutions and its Consti 
tution, and further having regard to 
the emerging consensus of values in 
the civilised international community 
(of which Namibia is a part) which 
Namibians share. This is not a static 
exercise. It is a continually evolving 
dynamic. 

In a supplementary judgment, Chief 
Justice Berker added to what was said 
by Mahomed AJA as follows: 19 

In other words, the decision which this 
Court will have to make in the present 
case is based on a value judgment 
which cannot primarily be determined 
by legal rules and precedents, as help
ful as they may be, but must take full 
cognizance of the social conditions, 
experiences and perceptions of the 
people of this country. 

And further : 
I have made the above comments to 
m ake it clear that this Court will have 
to arrive at a value judgment in the 
sense set out above in order to arrive 
at a decision, and that the making of 
a value judgment is only possible by 
taking into consideration the histori 
cal background, with regard to social 
conditions and evolutions, of the 
political impact on the perceptions of 
the people and a host of other factors, 
as well as the ultimate crystallisation 
of the basic beliefs and aspirations of 
the people of Namibia in the provi
sions in the Bill of Fundamental 
Human Rights and Freedoms. 

Apart from an interpretive theory 
itself, matters pertaining to the 
methodology followed by our Courts 
are of equal importance. Although no 
hard and fast rules can be laid down 
in this regard, certain critical ele
ments ought to form part of the 
process of interpretation which is 
applied by a Court when interpret
ing a Bill of Rights vis-a-vis the ques
tion whether the provisions thereof 
have been encroached upon, either 
by the Legislature or by an adminis
trative act. 

Again, Southern African Courts 
(and in particular the Appellate Divi
sion) have in the past neglected to 
develop even the most basic guide
lines for ajuridically sound method
ology in this regard. 20 On the 
contrary, it is evident from various 
judgments that Bills of Rights have 
been approached by the Courts in an 
arbitrary manner based on the" old' , 
and unsuitable approach hitherto 
applied in a system where parliamen
tary sovereignty prevailed. 

Without undue elaboration, it is 
suggested that a methodology 
founded on a step by step approach 
should include the following 
elements: 

(i) 	The Bill of Rights holds a cen
tral place in a human rights dis
pensation and is the system of 
values and norms against which 
all other legislation is weighed. 
The Bill of Rights, therefore, 
serves as both the point ofdepar
ture and an encompassing sys
tem of values and norms in the 
process of interpretation. 

(ii) 	 In interpreting the Bill of 
Rights, the Court gives mean
ing to the system of values and 
norms called into being by the 
Bill of Rights, having regard to 
textual and contextual factors. 
Also, values which are not men
tioned eo nomine in the Bill of 

Rights are nevertheless part of 
it, and are significant of its 
"spirit and objectives". This 
"unwritten text " of the Bill of 
Rights (the la tter in its context 
with the Con stitution) requires 
from the Court to apply value 
j udgments. 

(iii) 	The C ourt takes cognizance of 
applicable limitation clauses and 
ascertains the extent to which it 
is competent for the Legislature 
to detract from fundamental 
rights. 

(iv) 	The Court decides whether the 
statutory provision allegedly 
encroaching on a fundamental 
right (or rights) is prima facie con
sistent with any of the consider
ations mentioned thus far, and 
particularly with those pro
visions of the Bill of Rights 
which it allegedly contradicts. 
Should prima facie consistency be 
found to be wanting, the con
tested provision is to be struck 
down. However, should a poss
ible justification (and therefore 
prima facie consistency) be found 
to exist, the next step is to be 
taken. 

(v) 	The contested provision is con
strued within its proper context 
and its meaning, and the objects 
which it seeks to achieve are 
ascertained. This step is in 
actual fact an operationalisation 
of the principle of proportional
ity and the theory of reciprocal 
effects. 21 

(vi) 	 The reasons for the existence of 
the encroaching provision are 
assessed. Its necessity is, in other 
words, determined in view of 
"policy considerations". Policy 
considerations are to be assessed 
pursuant to a strictly objective 
test: the Court is called upon to 
determine whether the reasons 
for the existence of the encroach
ing provision (also seen in view 
of the facts of the case) are suffi
ciently compelling as to warrant 
the continued existence of the 
encroaching provision. 

Various Courts in Southern Africa 
have over a period of more than a 
decade had numerous opportunities 
to adjudicate Bills of Rights. With a 
few notable exceptions, none have 
given any indication that a Bill of 
Rights should be interpreted differ
ently from any other kind of enact
ment. The only reasonable con
clusion to be drawn from recent 

CONSULTUS APRIL 1993 16 



history is that the AD m ay perhaps 
(and at best) be persuaded to slowly 
move towards a new interpretive 
approach. 22 Such a development 
(and it still remains to be seen 
whether it will occur at all) will simply 
not suffice for the purpose of estab
lishing a legitimate human rights dis
pensation, starting with the inception 
of a Bill of Rights. (In all fairness to 
the Courts, it may also be asked to 
what extent counsel appearing before 
the Courts have drawn the Courts' 
attention to possible alternative 
approaches that may be applied when 
interpreting Bills of Rights.) 

From what has been said thus far, 
it is clear that the interpretation of a 
South African Bill of Rights will call 
for an approach to interpretation for
eign to our legal tradition. It will call 
on Judges and practitioners alike to 
get acquainted with what is, to us, a 
completely unfamiliar approach. 

Additional 

considerations 

The above cursory analysis illustrates 
but one of many aspects which will 
call for a new approach when a Bill 
of Rights is introduced into our legal 
system. The question therefore arises 
whether a new and separate Con
stitutional Court as a specialist Court 
should not be established to perform 
what obviously will be a specialised 
task. Before, however, considering 
some further arguments for and 
against the establishment of such a 
Court, a brief look at the possible 
structuring of such a Court is called 
for. Constitutional Courts are usually 
structured on either centralised23 or 
decentralised24 bases. 

In a decentralised system (as is the 
case in, for example, the United 
States) all superior Courts (or what 
may be termed "regular" Courts) 
play an active role in interpreting and 
applying the Bill of Rights. Of 
course, the United States Supreme 
Court constitutes the Court of final 
instance and, as such, its decisions 
bind all other courts. As far as the 
American system is concerned, it 
should be borne in mind that that sys
tem has developed over two centuries 
to its present state, so that time was 
not of the essence in the development 
of that system as it, arguably, is in our 
case. Also, the American system has 
its own intricacies and peculiarities 
which serve that country well, but 
which will not of necessity be equally 
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applicable in our circumstances. In 
that system, for instance, no clear dis
tinction is drawn between Public and 
Private Law. In the result their Bill 
of Rights more often than not equally 
applies in both those spheres. 

The Canadian situation, as 
another example of a decentralised 
system, is probably the most com
parable to our own. In that country, 
the British influence is (as in our case) 
remarkably high; the Grundnorm 
(ground norm) of parliamentary 
sovereignty and the positivist , non
activist approach to the interpretation 
of statutes which so singularly charac
terises our system, also formed part 
of that system. It was exactly the 
"ground norm" of parliamentary 
sovereignty together with a tradition 
of positivism which proved to be a 
major problem for the Canadian 
Courts entrusted with, initially, the 
application of the 1962 Bill of Rights 
and, eventually, the 1982 Charter. 
Over the past thirty years, Canadian 
Judges have generally proved them
selves to be uncomfortable with the 
activist and value-oriented approach 
called for by a Bill of Rights, and have 
more often than not preferred to fall 
back on the "old" approach instead 
of developing a new interpretive the
ory. This has led to much discontent 
in Canadian legal circles. 25 

The proposal by the South African 
Law Commission26 that a Consti 
tutional Court in the form of a Con
stitutional Chamber of the Appellate 
Division should be established, is 
an attempt to find a compromise 
between a centralised and a decentra
lised system. I have great difficulty 
with this proposition: 

D 	 For the sake of legitimacy there 
should be a single forum for and 
source of constitutionally related 
matters. The proposals by the 
Law Commission entail that the 
various Provincial and Local 
Divisions will all be competent to 
hear matters pertaining to the Bill 
of Rights. As a result, legal cer
tainty will suffer. At this critical 
point in the history of this coun
try we simply cannot afford the 
luxury of different Divisions 
establishing their own case law on 
Bill of Rights issues, whilst the 
Constitutional Chamber is 
tucked away as a Chamber of the 
Appellate Division and which can 
only be reached with the greatest 
of effort in time and costs. 

D 	 Access to the Constitutional 
Court should be made as simple 

as possible - and not as compli
cated as possible.27 For that rea
son, the Constitutional Court 
should, apart fro m other con
siderations, be a C ourt of first and 
final instance. I t should be rela
tively easily approachable. 

T he proposals of the Law Commis
sion essentially entail that issues con
cerning the validity of an enactment 
will only come before the Consti 
tutional Chamber when such an issue 
had arisen during the course of 
proceedings before another Court, 
and the latter has referred the issue 
to the Constitutional Chamber. Simi
larly, in matters where the issue turns 
around the validity of administrative 
acts, the "ordinary" Courts will have 
original jurisdiction and the Con
stitutional Chamber may only be 
reached on appeal. 28 Accordingly, 
adjudication of matters by the Con
stitutional Chamber pertaining to 
constitutional issues will only reach 
the Constitutional Chamber incidenter 
and not principaliter. This is simply not 
good enough. In order for the Bill of 
Rights to be effectively applied and, 
even more importantly, to be legiti 
mate in the eyes of the population, it 
should be readily applicable. Compli
cated and costly Court procedures 
will undoubtedly negate that goal. 
Effective access will become a myth 
and will only be available to the 
wealthy - and not the indigent. 

Contrary to the effects which a 
decentralised Court system will have, 
the centralised system which applies 
mostly , and in a variety offorms, in 
European countries makes a lot more 
sense. Bearing in mind that the most 
important objective to be attained 
through the means of a Bill of Rights 
is to render to individuals the protec
tion of the Bill of Rights against state 
omnipotence , the Court system 
should be structured accordingly. 

In that regard a particularly effec
tive procedure applies in German 
Constitutional Law, where the so
called"constitutional complaint" is 
used as a mechanism for easy access 
to the Constitutional Court .29 That 
procedure entails that individuals 
may petition the Constitutional 
Court as a Court of first instance and 
without the assistance of a lawyer 
thus cutting the cost factor to almost 
nil. It is interesting to note that of all 
public institutions in Germany the 
Constitutional Court (according to 
opinion polls) enjoys the highest 
degree of legitimacy - and that 
includes Parliament , the "ordinary" 
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Courts, the universitIes and the 
media. Also, more than 95 % of the 
cases heard by the Constitutional 
Court during the period 1951-1987 
were "constitutional complaints" by 
individuals. 

As could be expected , the volume 
of constitutional complaints with 
which the German Constitutional 
Court has to cope is extremely high. 
However, unlike the "ordinary" 
Courts, these issues are handled by 
the Judges in Chambers. In matters 
of this nature, no argument by coun
sel is heard in open Court. The pro
cedure basically entails that 
"screening committees" consisting 
of three judges each, filter out 
frivolous complaints. 30 Each justice 
receives his quota of constitutional 
complaints beforehand, and assisted 
by his clerks - who are also chosen 
for their expertise in selected areas of 
the law - he prepares a report (or 
votum) on the the merits of each case. 
He also makes a recommendation on 
how the case should be decided. 31 If 
a particular case passes the' 'screen
ing committee" it is referred to the 
full Senate,32 where a final decision 
is taken, normally based on the origi
nal votum. Despite the possibility of 
dissenting judgments, well over 90% 
of the Court's judgments are 
unanImous. 

Cases where full argument is heard 
in open Court are the exception: only 
in matters of significant public or 
political interest will counsel present 
oral argument in a public hearing. 
Such cases are, for example, disputes 
between the Federal and State 
Governments and matters pertaining 
to so-called "abstract judicial 
review". In the latter type of case, the 
relevant parties are the State and 
Federal Governments and these cases 
turn around differences of opinion or 
doubts about the compatibility of fed
eral and state law with the Basic Law 
(viz the Constitution). 33 

In short, a Constitutional Court 
should be a fully-fledged Consti 
tutional Court and not merely an 
"ordinary" court in disguise. In that 
regard the German Constitutional 
Court merely serves as an example 
and not necessarily a role model. 
Various other possibilities (or com
binations of possibilities) are found 
in other European countries. 34 

Regardless of the actual structuring 
of a Constitutional Court, the 
emphasis should fall on expertise on 
the Bench thereof, and easy access 
thereto. 

Having said that, it is evident that 
I favour the centralised model of a 
separate Constitutional Court as a 
Court of first and final instance . In 
addition to what has already been 
said, I do so for the following reasons: 

(i) 	Our legal system, its structures 
and even the Bench have over 
the past decade or two been sub
jected to severe criticism, the 
major element of which is for 
allegedly having allowed the sys
tematic eroding of fundamental 
human rights. To a greater or 
lesser extent, therefore, a 
legitimacy crisis pertaining to 
the system itself, its structures 
and the Bench does exist. A 
"clean-slate" approach will 
hence do more good than harm. 
Particularly in the current phase 
of our Constitutional history, 
such an approach is called for. 

(ii) 	Experience world-wide has 
shown that, particularly in 
countries where no tradition of 
judicial activism and/or a value
oriented approach exists, the 
formalitstic background of the 
, 'regular" judges often proves to 
be a stumbling block in the way 
of the development of a vibrant 
and juridically sound human 
rights dispensation. 

(iii) 	For the sake of legal certainty, 
a single source for constitution
ally related matters is preferable 
to a decentralised system. 

(iv) 	 Considerations of a juridical
technical nature vis-a.-vis the 
very nature of a human rights 
dispensation, call for the 
development of a new approach, 
a new interpretive theory and 
consequently, a completely new 
judicial tradition. 35 These 
objectives could best be attained 
through the means of a separate 
Constitutional Court. 

(v) 	 A specialised Constitutional 
Court, consisting also (but obvi
ously not exclusively) of experts 
in the field of Constitutional 
Law would be more suitable for 
the purposes of the envisaged 
human rights dispensation. 
Traditional Courts often lack 
the structure, procedures and 
mentality for an effective control 
over the constitutionality of 
legislation. 36 

The last-mentioned point requires 
some elucidation . 

The role of the Court(s) respon
sible for the interpretation and 

application of a supreme Constitu
tion and a Bill of Righ ts, is of a com
pletely different nature compared to 
th e present function performed by 
ou r Courts. First, in such a dispen
sation the Courts are empowered to 
test the validity not only oflegislation, 
but a lso of administrative acts. 
Second, the Court acts as an adjudi
cator between the State and its sub
j ects, u sin g the provisions of the 
Constitution and the Bill of Rights as 
criteria. Third, the Court is called 
upon to adjudicate in Constitutional 
disputes between central government 
and regional states as well as between 
regional states themselves. Inherent 
in these functions of the Court , lies 
a strong political element. This, obvi
ously, does not mean that the Court 
is called upon to play a political role 
in the sense in which a political party 
does, nor will the Court base its find
ings on considerations of a party
political nature. The matters coming 
before the Court are, however, of a 
highly politicised nature and the 
Courts' judgments, therefore, carry 
definite political implications. As 
such a Constitutional Court is much 
more of a "political" Court com
pared to the "regular" Courts. 

This point may be illustrated by 
two examples . When having to adju
dicate on the validity of an act of 
Parliament, the Court will, more 
often than not, be called upon to also 
consider relevant "policy consider
ations' , , the latter being the rationale 
or the reasons why that particular act 
had been promulgated. In so doing, 
the Court could in no way approach 
the matter on the basis as was done 
in Segale)s 37 case but will have to 
look into the (political) reasons 
"behind" the legislation. Another 
example: when adjudicating a dis
pute between central government 
and a regional state on, say, whether 
certain legislation by the legislative 
authority of the regional state is ultra 
vires its powers vis-a.-vis the powers 
bestowed on it by the Constitution, 
such a decision will undoubtedly not 
only be of a political nature but will 
have definite political' implications. 

The question therefore arises 
whether the" regular" Courts should 
be burdened with such a political 
role, which will undoubtedly lead to 
their losing their traditional apoliti 
cal stance and reputation. In my view 
it is preferable that the "regular" 
Courts maintain their traditional role 
- one which they have performed 
remarkably well in the past. 
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As a "political" Court , appoint
ments to the Bench of a Consti 
tutional Court are a particularly 
thorny issue. In this regard the his
tory of the appointments to the 
United States Supreme Court - as 
that country's ultimate Constitu
tional Court - with the controversy 
surrounding such appointments , 
serves as an excellent example. Also 
in Germany appointments to the 
Bench of that country's Constitu
tional Court are - and correctly so 
- handled as a highly politicised 

issue. In Germany, thejudges of the 
Constitutional Court are appointed 
through a complex procedure involv
ing both Houses of Parliament. To 
say that the situation in South Africa 
will be different amounts to day
dreaming. It should be accepted that 
appointments to the Bench of 
whatever kind of Constitutional 
Court we are going to have, will be 
a highly politicised matter. What 
remains to be done, therefore, is to 
develop a method of appointment 
which will suit our particular circum
stances. As a point of departure it 
should be accepted that the appoint
ment of judges, both to a Constitu
tional Court and to the "regular" 
Courts, should not be the prerogative 
of the Executive but should either be 
done by Parliament or by aJudges' 
Commission of sorts. 38 

The functions that will have to be 
performed by a Constitutional Court 
- be it in a centralised or a decen

tralised system - are of a radically 
different nature compared to the role 
hitherto played by our Courts. Pub
lic law - as opposed to Private law 
- will become much more promi
nent, even predominant. Apart from 
having to play a "political" role, the 
Constitutional Court will also have to 
be a Court consisting of specialists in 
the fields of constitutional law, 
human rights law and public law in 
general. It can only be to the advan
tage of such a Court to have on its 
Bench experts in the aforementioned 
fields. Although there can never be 
a substitute for practical experience, 
a balance should be struck between 
the latter and expertise in fields such 
as constitutional law and human 
rights law. That simply means that 
the Bench of a Constitutional Court 
should not only consist of ex
practitioners but also of experts in the 
aforementioned areas even if they 
have had no or little practical 
experience. 39 

It is important to reiterate that the 
introduction of a ground norm' type 
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of Constitution and a Bill of Rights 
into our legal system is much closer 
than many may suspect. The quan
tum leap that will be brought about 
by such a step will have a dramatic 
impact on the whole of the legal sys
tem, including its structures and the 
legal profession. The sooner lawyers 
realise this, the better. The issues 
raised in this article are aimed at 
creating an awareness of some of the 
dramatic changes that are at hand 
and to stimulate debate in that 
regard. The issues have various 
implications for vested interests . The 
law - as are lawyers - is by its very 
nature conservative. Legal systems 
and legal structures are not created 
overnight. Nevertheless, it is submit
ted that we, in this country, have 
reached a point in our history where 
issues such as these need to be 
addressed as a matter ofurgency, fail
ing which events may overtake us. 

In that regard some very useful sugges
tions have been made by HJ Fabricius 
SC. "The proposed Bill on Human 
Rights: The practical implications" 
(1992) 5 Consultus 117 et seq. 

2 	CfKruger "Die Regbank in die nuwe 
Suid-Afrika" 1991 Stell, Law Review 
352-369, 353 where I referred to the 
current process as comparable to a sit
uation of "controlled revolution", 
rather than' 'turbo-charged evolution" , 

3 	Compare, for instance, Smith v Attorney
General 0]Bophuthatswana 1984 1 SA 196 
(BA) 199B-C 199H, 

4 	On directive principles, see De Villiers 
"Directive Principles of State Policy 
and Fundamental Rights: The 
experience ofIndia" 1992 South A]rican 
Journal on Human Rights 29, 

5 	This approach to interpretation stems 
from a long line of authority, beginning 
with Venter v R 1907 TS 910 (in which 
the so-called "golden rule" ofinterpre
tation was laid down) and followed in 
various other judgments eg Builders Ltd 
v Union Government (Minister 0] Finance) 
1928 AD 46 56; S v Tuhadeleni 1969 1 SA 
153 (A); Summit Industrial Corporation v 
Claimants against the Fund Comprising the 
Proceeds 0]Sale 0]the MVJade Transporter 
1987 2 SA 583 (A) 596G-597B , and 
numerous others, 

6 	Compare in this regard what was said 
by the Courts in cases like Minister 0] 
Home Affairs and Another v Collins Mac
Donald Fisher and Another 1980 AC 319 
(PC) ; Smith v Attorney-General 0] 
Bophuthatswana (supra) and Ex parte 
Attorney-General, Namibia: in re Corporal 
Punishment by Organs 0] State 1991 3 SA 
76 (NmSC), and also see Kruger 
"Regspositivisme en die 'Ongeskrewe 
Teks' van die (nuwe) Grondwet" 1991 
SA Public Law 229-238, 237 , 

7 	On the debate concerning the appli 
cation of value judgments in the USA 
and Canada, see Corder " Lessons from 
(North) America " 1992 SALJ204-224. 
On the cu rrent position in German 
Consti tu tional law , see Kommers The 
Const itutional Jurisprudence in the Federal 
R epublic 0] Germany (1989) 49 et seq, 

8 S'ee prev ious note for selected 
references, 

9 	Apart from the judgments by the AD 
referred to below, mention may also be 
made of the judgment in Kabinet van die 
Tussentydse Regering vir Suidwes-A]rika v 
Kato]a 1987 1 SA 695 (A), On a value
oriented approach, see also Cappelletti 
"The future of Legal Education: a 
Comparative Perspective" 1992 South 
A]ricanJournal on Human Rights 1-28, 7 
et seq; Dlamini "A Comparison of some 
Human Rights Decisions in the 
Supreme Courts of Transkei and 
Bophuthatswana" 1992 Journal for 
Juridical Science 69-84, 71 et seq, 

10 	 1982 3 SA 717 (A), This was the first 
case in which the Appellate Division 
was called upon to interpret and apply 
a Bill of Rights , For a more comprehen
sive discussion of the approach followed 
by the AD see Kruger Die Wordingsproses 
van 'n Suid-A]rikaanse Menseregtebedeling 
LLD thesis, Potchefstroom, 1990 (here
inafter cited as Menseregtebedeling) , 207 
et seq. 

11 	 1980 AC 319 (PC) per Lord Wil
berforce, 

12 	 "The first would be to say that, recog
nising the status of the Constitution as, 
in effect, an Act of Parliament, there is 
room for interpreting it with less rigid
ity, and greater generosity, than other 
Acts , , , The second would be more 
radical; it would be to treat a consti
tutional instrument such as this as sui 
generis, calling for principles of interpre
tation of its own, suitable to its charac
ter as already described, without 
necessary acceptance of all the 
presumptions that are relevant to legis
lation of private law". 

13 	 1989 1 SA 349 (A). Cf Forsyth 1991 
SAJHR 13 et seq, 

14 1990 1 SA 434 (BA), 
15 	 448A-H, 
16 	 452C-D, 
17 	 1991 3 SA 76 (NmSC), It may be added 

that other N amibian Courts have 
shown a similar enlightened approach 
in eg Namibian National Students' Organi
sation v Speaker 0]the National Assembly for 
South West A]rica 1990 1 SA 617 (SWA); 
Mwandingi v Minister 0]Defence, Namibia 
1991 1 SA 851 (Nm). 

18 	 Per Mahomed AJA. 
19 	At 96J-97A, 
20 	CfKrugerMenseregtebedeling 249-256, It 

may be added that aspects of the metho
dology to be followed when interpreting 
a Bill of Rights, have recently been dis
cussed in two judgments, See ANC 
(Border Branch) v Chairman, Council 0] 
State 0] Ciskei 1992 4 SA 434 (CkGD) 
447 -449; and Nyamakazi v President 0] 
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Bophuthatswana 1992 4 SA 540 (BGD) 
566-567 . 

21 	 The principle of proportionality has, 
with great success, been invoked in both 
German Constitutional Law and Cana 
dian Constitutional Law and basically 
entails that the aims of the encroaching 
provision be set off against the contents 
or the "degree of importance" of the 
protected right , asking what effect the 
former - should it be upheld - could 
have on the latter. The question is thus 
whether the practical effect of the 
encroaching provision (if it is upheld) 
would be reasonably proportionate to 
the object it seeks to achieve. The theory 
of reciprocal effects seeks to set off the 
need for the encroaching provision 
against the constitutional' ' weight" or 
importance of the right in question. 

22 	 Forsyth "Interpreting a Bill of Rights: 
the future task of a reformed Judiciary" 
1991 South African Journal on Human 
Rights 1-23 favours the option of the 
present judiciary gradually adapting to 
the new situation. 

23 	 As is the case in most countries in 
Western Europe including Germany, 
Austria, Italy, Portugal and Spain . 

24 As is the case in the United States, 
Canada and India. 

25 	 Beatty "The Rule (and Role) of Law in 
a new South Africa: some lessons from 
abroad" 1992 SALJ 408-427, 422 -424; 
Trakman "Interpreting a Bill of 
Rights: Canada and South Africa com
pared" , Paper delivered at Conference 
on interpreting a Bill of Rights, Potch
efstroom, April 1992. 

26 	The South African Law Commission 
Report on Constitutional Models Vol III 
(Project 77) par 22.218-22.230. 

27 	 The importance of the element of access 
cannot be overestimated; cf Cappelletti 
(supra n 9) at 9 et seq. 

28 	The South African Law Commission 
Report on Constitutional Models V 01 III par 
22.218-22.230. 

29 CfKader Asmal "Constitutional courts 
- a comparative survey" (1991) 24 
CILSA 315-340 , 317. 

30 	These three-judge committees dispose 
of95 % of all complaints . As a result of 
the many trivial complaints filed each 
year, the three-judge committees may 
now impose a "fee" of up to DM1 000 
(about R2 000) upon any petitioner 
whose complaint it refuses to accept. 

31 	 A votum or recommendation sometimes 
turns out to be a weighty document and 
usually contains a statement of the facts 
and issues, a summary of the arguments 
on both sides of the dispute , with full 
citation to judicial decisions and pub. 
lished documentary. It concludes with 
a recommendation as to how the case 
should be decided. 

32 	The Constitutional Court comprises 
two Senates, each with eight members . 

33 	 See in general Kommers (supra) 25 et 
seq. 

34 	See in general The South African Law 
Commission Report on Constitutional 
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Models Chapter 22 for a comprehensive law is but contain broad, programmatic 
discu ssion of those models and possi statements for future action. These 
b ilities . standards , to be applied by judges, 

35 	 With regard to the European position. demand a higher sen se of understand
Asmal (supra) at 318 m akes the foll ow ing and discretion than the task of inter
ing comment in this regard : " . . . preting ordinary statutes" . 
(B)ecause continental judges are usually 36 See previous note . 
" career judges" who enter the judiciary 37 Cf in this regard the Report by the 
at a very early age and are promoted to South African Law Commission on 
the higher Courts largely on the basis Constitutional M odels Vol III par 22 .92, 
of seniority , it was felt that the bulk of 22.269. 
these judges would be psychologically 38 See supra. 
incapable of the value-oriented , quasi 39 See supra n 37 for the Law Commis
political functions involved in suchjudi sion 's su ggestions concerning the 
cial review. Modern constitutions , appointment ofJudges to the Bench of 
unlike legislation, do not limit them the "ordinary" Courts as well as to the 
selves to a fixed definition of what the Constitutional Chamber. • 

Nuwe Sekretaris van die 

Algemene Balieraad van SA 


Andre du Plessis is vanaf 1 Februarie 1993 aangestel as Sekretaris van 
die AIgemene Balieraad in die plek van Daan Joubert wat oorlede is. 

Andre is in 1958 in Pretoria gebore en matrikuleer in 1976 aan die dub
belmediumskool Capitol College Hoer, Pretoria. Hy behaal daarna die 
BProc-graad aan die U niversiteit van Pretoria en is tans besig met studies 
vir die LLB. Hy was vir agtjaar verbonde aan die Staatsdiens en daarna 
'n regsadviseur vir' n stadsbeplannings- en dorpsontwikkelingsfirma; en 
vir die afgelope drie jaar was hy die Bestuurder: Grondaankope en Ont
wikkelingsinligting by die SA Behuisingstrust. 

Hy is getroud met Magriet Seymore en hulle het een seun. 

In 'n boodskap se Andre onder andere die volgende: 

Ek voel bevoorreg om die pos van Sekretaris van die AIgemene Balie
raad van Suid-Afrika te kan beklee. Ek is van mening dat die rol van die 
Sekretaris sterk potensiaal het om in die toekoms 'n meer prominente en 
belangrike rol te speel. 

Ek will graag alle lede van die verenigings van advokate uitnooi om met 
ons te skakel en voorstelle (van watter aard ook aI, wat die bevordering 
van die beroep en die opvoeding van die publiek positief mag beinvloed) 
aan die sekretariaat deur te stuur. 

[E]k hoop dat ek tot die bevrediging van alle lede 'n positiewe bydrae 
sal kan lewer sodat die eindresultaat 'n gesonde beeld sal wees van dit wat 
die AIgemene Balieraad beoog. 
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