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powers of the various branches ofState 
authority, including those of Parlia
ment, will be limited by and subject to 
certain basic, universally legal norms. 

If this is a premise, as it should be, 
there is no need for the hysterical 
blowing of trumpets at the walls of 
Jericho. 

Vertical operation 
One must also not lose sight of the 
admission that the Charter as pub
lished, was intended to primarily 
regulate legal relations between the 
State and the subject. This per se is not 
objectionable. As pointed out in 
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T
he Government's proposals 
on a charter of fundamental 
rights (2 February 1993) have 
recently been described in the 
following flowing terms: 

'Ramshackle edifice built on quick
sand' - Ken Owens, Sunday Times, 14 
February 1993; 

'The Government's Bill of Rights is 
identical in method, not content, to 
the ANC Draft. Both have taken their 
political manifestos and dressed them 
up as Bill of Rights' - Tony Leon, 
Democratic Party spokesman on 
Justice, in the same edition ofthe Sun
day Times, and 

'The Government's proposals are ten
dentious because they use the 

language of rights to obscure the real 
purpose which was to enable privat
ised racism to replace official apart
heid' - Kader Asmal, in the same 
edition of the Sunday Times. 

Amongst these howls of outrage one 
needs, however, to point gently at the 
Government's explanation that the 
Charter is not intended to be its final 
proposals, but is rather published to 
stimulate and to serve as a basis for 
coming negotiations on the contents 
of a charter. What is even more 
important, however, is the following 
stated intention: 

For this reason the Government is 
totally committed to a new constitu
tional dispensation in which the 
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(1992) 5 Consultus 114 under the sub
heading' 'The operation of the Bill of 
Rights as between individuals" the 
much lauded Bill of Rights in the 
German Constitution also only has 
the so-called vertical operation as its 
basis . This principle is universally 
quite acceptable as long as it is under
stood that the courts must have 
regard to the Bill of Rights in the 
interpretation of all other legislation, 
and must bring the interpretation 
into agreement with the Bill of Rights 
as far as possible. 

The principle of negative enforce
ment, viewed in its proper context, 
is also not that odious. It is generally 
in line with the proposals of the SA 
Law Commission and in line with the 
"principle of State policy" as con
tained in article 95 of the N amibian 
Bill on Fundamental Human Rights 
and Freedoms which calls upon the 
State to actively promote and main
tain th~ welfare of the people by 
adopting certain policies which 
generally are just and affordable with 
due regard to the resources of the 
State. 

The question whether second and 
third generation rights should be con
tained in a charter needs to be fully 
debated. As previously stated, such 
rights impose obligations on the 
authorities to provide for a certain 
basic need. It is obvious that their 
satisfaction depends on the resources 
that the Government has at its dis
posal. It is intellectually quite accept
able to argue that these rights do not 
belong in a Bill of Rights because a 
Government with insufficient means 
cannot fulfil its duties or comply with 
the created expectations. In any 
event, how will such alleged rights be 
enforceable? 

Indian Constitution 
It is noteworthy that the Indian Con
stitution has also differentiated 
between the various categories of 
rights and has enshrined the second 
and third generation rights in a 
charter as unenforceable" directive 
principles". Section 37 of Part IV of 
this Constitution provides that the 
relevant directive principles con
tained therein shall not be enforceable 
by any court, but that the principles 
laid down are nevertheless fun
damental in the governance of the 
country and that it shall be the duty 
of the State to apply those principles 
in making laws. One of the funda
mental directive but non-enforceable 
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clauses reads as follows: 
The State shall strive to promote the 
welfare of the people by securing and 
protecting as effectively as it may a 
social order in which justice, social, 
economic and political, shall inform all 
the institutions of the national life. 

Third principle 
The third principle upon which the 
draft Charter is based, is the principle 
of curtailment or limitation of rights. 
This, in itself, is also not an objection
able principle. 

Article 19 of the German Basic 
Law reads as follows: 

1. 	 In so far as basic rights may, under 
this basic law, be restricted by or 
pursuant to a law, such law must 
apply generally and not solely to an 
individual case. Furthermore, such 
law must name the basic right, 
indicating the article concerned. 

2. 	 In no case may the essential con
tent of a basic right be encroached 
upon. 

Article 22 of the Namibian Constitu
tion reads as follows: 

Whenever or wherever in terms of this 
Constitution the limitation of any fun
damental rights or freedoms contem
plated by this chapter is authorised, 
any law providing for such limitations 
shall 

(a) 	 be of general application, shall not 
negate the essential content 
thereof, and shall not be aimed at 
a particular individual; 

(b) 	specify the ascertainable extent of 
such limitation and identify the 
article or articles hereof on which 
authority to enact such limitation 
is claimed to rest. 

Fourth principle 
The fourth principle on which the Bill 
is based, is the principle of justicia
bility. This of course is universally 
accepted. What is contentious is the 
context in which this principle should 
operate and whether interim or tran
sitional measures should be provided 
for. One could have added a fifth 
principle: Any proposed Bill of 
Rights must have unimpeachable 
legitimacy with the highest possible 
degree of national consensus and pro
vide for financially ascertainable 
ideals. 

The various articles 
Operation of Charter 

Section 1 , which deals with the oper
ation of the Charter against the State 

is unhappily worded. On the one 
hand the rights referred to therein are 
made subservient to the common law 
and on the other hand they can be 
limited by way of a law of a compe
tent legislature. The clause is self
contradictory, self-defeating and at 
best ambivalent. The relevant article 
in the German Basic Law IS an 
example of succinct clarity: 

Article 1(3) 

The following basic rights shall bind 
the legislature, the executive and the 
judiciary as directly and forceably 
lawful. 

Article 5 of the N amibian Bill reads 
as follows: 

The fundamental rights and freedoms 
enshrined in this chapter shall be 
respected and upheld by the executive, 
legislature and judiciary and all organs 
of the government and its agencies 
and, where applicable to them, by all 
natural and legal persons in Namibia 
and shall be enforceable by the courts 
in the manner hereinafter prescribed. 

Section 2 of the Charter provides that 
no provision thereof shall be con
strued so as to create or regulate legal 
relations other than those between the 
State and a person as contemplated 
in section 1. Apart from again stat 
ing that the definition of' 'person" in 
section 1 is wholly incomprehensible 
and unnecessarily limiting, I have 
made certain comments supra. Sec
tion 2(2) is, however, of interest, and 
provides that in the interpretation of 
any law regulating legal relations 
amongst persons inter se, the spirit, 
objects and purport of this Charter 
shall be taken into account. This sec
tion accords with the interpretation 
which the German Constitutional 
Court has given the Basic Law in this 
context. Section 2(3) provides that 
where a person exercises or enjoys a 
right recognised by this Charter, such 
person shall do so in a manner which 
will not infringe the rights of any 
other person. The philosophy behind 
this section accords with article 18 of 
the German Basic Law which pro
vides for the forfeiture of basic rights 
in instances where such basic rights 
are abused by the holder thereof. It, 
however, adds that such forfeiture 
and the extent thereof shall be 
pronounced upon by the Federal 
Constitutional Court. Article 3 stipu
lates that the State shall, in its legis
lative, executive and judicial acts 
respect and protect the human dig
nity of every person. Article 1(1) of 
the German Basic Law reads as 
follows: 
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The dignity of man shall be inviolable. 
To respect and protect it shall be the 
duty of all state authority. 

The article has, of course, an interest
ing potential for interpretation. For 
example, the position in Germany 
has been that the relevant article does 
not apply to the nasciturus. It has also 
been held that the State is not only 
obliged to respect and to protect 
human dignity, but to take such steps 
as can be reasonably achieved by 
legislative measures to avoid regard
ing the citizen as a mere object. The 
concomitant article in the N amibian 
Bill is specifically wider and reads as 
follows: 

Article 8 

(1) 	The dignity of all persons shall be 
inviolable. 

(2)(a) 	In any judicial proceedings or 
in any other proceedings before 
any organ of the State, and 
during the enforcement of a 
penalty, respect for human dig
nity shall be guaranteed. 

(b) 	No persons shall be subject to 
torture or to cruel, inhuman or 
degrading treatment or 
punishment. 

Death penalty 

Section 4 of the Charter provides for 
the protection oflife. It provides that 
every person shall have the right to 
life. It further stipulates that no per
son shall be deprived of his or her life 
intentionally, save in the execution of 
a death sentence imposed in accord
ance with section 6 of the Interna
tional Covenant on Civil and Political 
Rights. The relevant article in the 
German Basic Law reads as follows: 

Article 2(2) 


Everyone shall have the right to life 

and to inviolability of his person. The 

liberty of the individual shall be inviol

able. These rights may only be 

encroached upon pursuant to a law. 


The Government's proposal empha
sises . that the question of the death 
penalty be left for the attention of a 
future parliament whilst it is to be 
retained in the interim. The question 
of the death penalty has been debated 
in the previous issue of Consultus 
(October 1992). I fully agree with the 
conclusion contained therein that the 
present uncertainty cannot be 
allowed to continue. The whole posi
tion has become completely unten
able. I also have little doubt that the 
death penalty will not be retained 
after proper consultation and negoti 
ation process between the various 
political parties. In any event, I 

believe that the State should take the 
lead in this regard and provide firmly 
and unequivocally that the imposi
tion of the death penalty is uncon
stitutional. Ifa Bill of Rights does not 
provide an acceptable standard of 
humanity, can one expect the masses 
to do so? The only other reasonable 
alternative in my opinion, is the 
proposal of the SA Law Commission 
in this regard that the Appeal Court 
(Constitutional Court) provide the 
necessary guidance. It is, however, of 
the utmost importance that legal cer
tainty be established as a priority. 
The present position has brought the 
whole legal profession and respect for 
the law into disrepute. 

Abortion 

The Government's proposal also 
does not specifically seek to address 
the question of the contentious right 
of every woman to make her own 
decisions regarding abortion. Such 
question, of course, need not be 
specifically provided for in a Bill of 
Rights, as the Constitutional Court 
would ultimately decide whether sec
tion 4( 1) allows abortion and at which 
stage of the embryo's development. 
A human rights culture must obvi
ously develop. Perceptions of society 
change and so do its norms. Values 
change and priorities change. The 
highest Court should therefore be in 
a position to adjudicate on this con
tentious issue, taking into account all 
relevant values. 

Euthanasia 

Section 5 provides that every person 
shall have the right to physical and 
mental integrity. This section fun
damentally repeats article 2(2) of the 
German Basic Law. In Germany it 
has been held that euthanasia does 
not conflict with article 2 inasmuch 
as it is not intended to shorten life in 
the temporal sense but is intended to 
ease death in the physical and psychic 
context. "Mental integrity" does also 
not properly refer to an unbounded 
individuality or eccentricity but 
should relate only to the essence of the 
human psyche. 

Right to vote 

Section 6 of the Bill guarantees equal
ity before the law and provides: 

6( 1) that all persons shall be equal 
before the law and entitled to 
equal protection of the law. 

Section 6(2) stipulates that no person 
shall be favoured or prejudiced solely 

by reason of race, colour, language, 
sex, religion, ethnic origin, social 
class, birth, political or other convic
tions, or disabilities or other natural 
characteristics. These are interna
tionally accepted standards and can
not be faulted. The objection to this 
section has been that it does not pro
vide for the right to vote. Such right 
is not contained in the German Con
stitution but is contained in article 
17(2) of the Namibian Bill. In my 
view such right need not be specifi
cally stipulated as it is clearly catered 
for in both section 6( 1) and 6(2). 

Affirmative action 

Section 6(3), according to the 
Government, makes provision for so
called "affirmative action". The 
criticism has been, as I have indicated 
above, that this section allegedly 
entrenches private racism. I think 
this criticism is an overreaction. The 
special measures intended for the sole 
purpose of furthering the develop
ment and advancement of specific 
communities, groups and individuals 
must be balanced, as are all other 
rights; in any event, and more par
ticularly in common law, against the 
interest of other communities, groups 
and individuals. It is also noteworthy 
that the Indian Constitution broadly 
provides for similar rights and I have 
not yet heard it being criticised for 
that reason. 

Article 15(4), for instance, reads as 
follows: 

Nothing in this article or in clause (2) 
of Article 29 shall prevent the State 
from making any special provision for 
the advancement of any socially and 
educationally backward classes of 
citizens or for the scheduled castes or 
the scheduled tribes. 

Article 29( 1) reads as follows: 

Any section of the citizens residing in 
the territory of India or any part 
thereof having a distinct language, 
script or culture of its own shall have 
the right to conserve the same. 

Article 30( 1) reads as follows: 
All minorities, whether based on 
religion or language, shall have the 
right to establish and administer 
educational institutions of their choice. 

The Working Draft Bill of Rights of 
the ANC, in article 13(1) thereof, 
reads as follows: 

Nothing in the constitution shall 
prevent the enactment of legislation, 
or the adoption by any public or pri 
vate body of special measures of a posi
tive kind designed to procure the 
advancement and the opening up of 
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opportunities, including access to edu
cation, skills, employment and land, 
and the general advancement in social, 
economic and cultural spheres, of men 
and women who in the past have been 
disadvantaged by discrimination. 

It would therefore be appropriate at 
this stage to issue the plea that all 
those who debate a Bill of Rights and 
its various clauses attempt to be 
intellectually honest. 

C itizens' rights 

Citizens' rights are dealt with in sec
tion 7. This section accords with 
international right and is unobjec
tionable. Political rights are stipu
lated in section 8. Inasmuch as 
section 6( 1) and 6(2) allegedly do not 
deal with the right to vote by impli
cation, section 8( 1 )( d) specifically 
states that every citizen shall have the 
right to give expression to his or her 
political convictions in a peaceful 
manner. The draughtsman of this 
Bill, however, did not see it that way 
and in the explanatory note indicates 
that participation in elections on the 
basis of universal adult franchise will 
be dealt with in the constitution itself. 

Freedom of speech 

Freedom of speech is enshrined by 
section 9. Such right can be limited 
by the general limitation of section 35 
which will be dealt with hereunder. 
To which extent such right should be 
limited and which safeguards should 
be imposed, should be for society 
itself to decide by exercising the value 
judgment. The limitation of freedom 
of expression in the German Basic 
Law is dealt with as follows in article 
5(2) thereof: 

These rights are limited by the provi
sions of the general laws, the provi
sions oflaw for the protection of youth, 
and by the right to inviolability of per
sonal honour. 

Meetings, demonstrations and peti 
tions are safeguarded by article 10 
which reads: 

Every person shall have the right to 
assemble and demonstrate with others 
peacefully and unarmed, and to draw 
up and present petitions. 

The right to participation in peace
ful political activity intended to 
influence the composition and poli
cies of the government is also guaran
teed by article 17 of the N amibian 
Constitution. Article 8 of the German 
Basic Law reads: 

(1) 	All Germans shall have the right 
to assemble peaceably and 
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unarmed without prior notifica
tion or permission. 

(2) 	With regard to open air meetings 
this right may be restricted by or 
pursuant to a law. 

The right to freely assemble peace
ably and without arms is also quali 
fied by article 9(b) of the Indian 
Constitution which provides that 
such right may be limited in the 
interests of public order. 

Freedom ofworship is contained in 
section 11 of the proposals. Whilst 
every person shall have the right to 
profess and practise the religion ofhis 
choosing, section 11(2) provides that 
sub-section (1) shall not preclude 
". . . religious instructions or exer
cise in schools". 

Article 7(3) of the German Basic 
Law provides that religious instruc
tion shall form part of the ordinary 
curriculum in State and municipal 
schools, except in secular schools. 
Without prejudice to the State's right 
of supervision, religious instruction 
shall be given in accordance with the 
tenets of the religious communities. 

Family rights 

Family rights are guaranteed by sec
tion 12 which reads: 

Every person shall have the right to the 
protection of the integrity of his or her 
family. 

Article 6( 1 ) of the German Basic Law 
provides: 

Marriage and family shall enjoy the 
special protection of the State. 

Article 14(3) of the N amibian Bill 
provides: 

The family is the natural and fun
damental group unit of society and is 
entitled to protection by society and 
the State. 

The rights of children are guaranteed 
under section 13. Section 13(1) pro
vides that every parent shall have the 
right to have his or her child live with 
him or her and to care for and bring 
up such child, unless the interest of 
the child requires some other 
arrangement. Certain more specific 
rights relating to the child's physical 
and mental health, upbringing, edu
cation and moral and social develop
ment are dealt with in section 13(2). 
This section also enshrines the child's 
right not to be compelled to perform 
work. A child is also guaranteed pro
tection against physical or mental 
violence, injury, neglect or abuse, 
including sexual abuse. This sub
section, in my view, simply repeats 
the common law position. Despite the 

specifications and guarantees con
tained in this section, section 13(4) 
reads that the Charter shall not be 
construed so as to affect the powers 
of the Supreme Court as upper 
guardian of all minors. In my view 
this stipulation should be deleted. It 
creates an ambivalence and could 
under certain circumstances actually 
lead to a detraction of the guaranteed 
rights of the child. 

Education and training 

Section 14 of the proposal deals with 
education and training. Certain 
rights of children relating to edu
cation, education in their mother 
tongue and compulsory education are 
stipulated. It is also guaranteed that 
every person shall have the right to 
establish and operate a private edu
cational institution. Inasmuch as this 
is deemed objectionable, one can 
compare article 20(4) of the N amib
ian Bill which reads: 

All persons shall have the right, at 

their own expense, to establish and to 

maintain private schools, or colleges or 

other institutions of tertiary education. 


This right is then made conditional 
on certain administrative Acts, the 
standards of such education and the 
prohibition of any criteria based on 
race, colour or creed. In essence, 
therefore, I find nothing offensive in 
this article. Article 7 ( 4) of the Ger
man Basic Law has similar provi
sions, and guarantees the right to 
establish private schools. 

Economy 

Section 15 guarantees participation • 
in the economy. It reads: 

Every person shall have the right freely 

and on an equal footing to engage in 

economic enterprise, including the 

right to establish, manage and main

tain commercial undertakings, to 

acquire property and means of 

production, and to offer and accept 

employment against remuneration. 


I fail to see what is objectionable in 
this section. Excepting that every per
son has equal rights before the law, 
this section is probably superfluous. 
Then again, it is not unusual to make 
provision for such rights. Article 12 
of the German B·asic Law reads as 
follows: 

(1) 	All Germans shall have the right 

freely to choose their trade, occu

pation, or profession, their place 

of work and their place oftraining. 

The practice of trades, occupa

tions, and professions may be 

regulated by or pursuant to a law. 
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Article 21 of the N amibian Bill, in 
regard to certain fundamental free
doms, provides in sub-paragraph 
(1 )(g) that all persons shall have the 
right to practise any profession, or 
carry on any occupation, trade or 
business. I do, however , foresee a 
conflict of interpretation, or rather a 
balancing of rights, if one has regard 
to section 19( 1 )( c) of the Government 
proposals which enshrines the right 
to take part in strikes and to withhold 
labour. The right to maintain com
mercial undertakings must obviously 
be balanced against employees' right 
to strike. 

Legal competence is dealt with in 
section 16: 

Every person shall have the right to per
form juristic acts and to acquire rights 
and to incur obligations. 

Again, and considering that all per
sons are equal before the law, this 
section is superfluous and essentially 
merely repeats the common law 
position. 

Freedom of movement is guaran
teed by section 17. This section fur
ther provides for the right to work, to 
establish and operate any undertak
ing, to exercise any profession or 
trade and to carry on any other law
ful activity in any part of the Repub
lic. It again repeats the common law 
position and is in any event in line 
with concomitant articles in the Ger
man and Namibian Bills. 

Private ownership 

Section 18 of the draft Charter 
guarantees private ownership. It 
restates a person's rights under the 
common law. 

Article 14 of the German Basic 
Law reads: "(1) Property and the 
right of inheritance are guaranteed. " 
Their content and limits are deter
mined by the appropriate laws. It also 
provides for expropriation in the pub
lic weal, subject to compensation by 
establishing an equitable balance 
between the public interest and the 
interest of those affected. In case of 
disputes regarding the amount of 
compensation, recourse may be had 
to the ordinary courts. 

Section 18(3) also provides for 
expropriation along similar lines. A 
similar provision is contained in the 
Namibian Bill by way of article 16. 
It, however, provides for an excep
tion in that Parliament may by legis
lation prohibit or regulate as it deems 
expedient, the right to acquire 
property by persons .who are not 

Namibian citizens. It is interesting to 
note the associative clause in the 
ANC Working Draft, where article 
11(2) reads: 

All men and women and lawfully con
stituted bodies are entitled to their 
peaceful enjoyment of their posses
sions, including the right to acquire, 
own or dispose of property in any part 
of the country without distinction 
based on race, colour, language, 
gender or creed. 

Article 11(7) reads: 
No persons or legal entities shall be 
deprived of their possessions except on 
grounds of public interest or public 
utility, including the achievement of 
the objectives of the constitution. 

Article 11 (8) provides for such depri
vation only by or pursuant to a law 
which shall provide for the nature and 
extent of compensation to be paid . It 
also determines that compensation 
shall be just, taking into account the 
need to establish an equitable balance 
between the public interest and the 
interest of those affected. 

Rights of employees 

Section 19 of the Government's 
proposal deals with the rights of 
employees. It is difficult to reconcile 
the Government's stated principle of 
verticality, namely that the Charter 
primarily regulates legal relations 
between the State and the subject. 
The rights of employees should be 
contained in a properly consolidated 
Labour Relations Act. Some of the 
employees' rights contained in this 
section are simply an expansion of 
other rights relating to, for instance , 
equality before the law. The German 
Basic Law does not contain a guaran
tee for the so-called employees' 
rights. Employees' rights are also not 
guaranteed by the Indian Constitu
tion, save for the provisions con
tained in an article (article 16) 
providing for equality of opportunity 
in matters of public employment. 
Other principles relating to what one 
may generally refer to as employees' 
rights, are contained in the chapter 
providing for non-enforceable prin
ciples of directives. The Namibian 
Constitution similarly does not pro
vide for the guarantee of the so-called 
employees' rights. It does, however, 
by way of article 95, state certain 
principles of State policy. For 
instance, article 95( c) reads, the State 
shall actively promote 

... active encouragement of the for
mation of independent trade unions to 
protect workers' rights and interests, 

and to promote sound labour relations 
and fair employment practices. 

Rights of employers 

Employers' rights are guaranteed by 
section 20. Again, I believe that the 
so-called rights have no place in a Bill 
of Rights. To a certain extent this sec
tion again simply restates the com
mon law. Otherwise, the section is 
unfortunately not a model of clarity. 
Whilst it seeks to ensure the con
tinued viability of a business (an 
unobjectionable ideal in a country 
where an acceptable work ethic 
exists) the rights contained in this sec
tion are at best vague and at worst 
completely incomprehensible . I sim
ply do not know what the following 
clause means: 

Every employer shall have the right to 
require of an employee adequate ser
vice of an acceptable quality ... 

In my experience this type of concept 
should be left to the parties' contrac
tual relationship, alternatively it 
should be their internal business. The 
values that are allegedly sought to be 
attainable by the provisions of this 
section are best contained in a 
Labour Relations Act (properly con
solidated and negotiated), an Indus
trial Court Act, and a Trade Union 
Act. 

Social security 

Section 21 enshrines so-called social 
security rights. The section provides 
that every person shall have the right 
to safeguard his or her existence or 
the existence ofhis or her dependants 
in the best possible manner by means 
of pension, medical, insurance or 
other providents. Sub-section (3) pro
vides for a person's rights to claim 
available State assistance to provide 
for essential subsistence and medical 
needs where a person is himself 
unable itself to do so. This is a second 
generation right. The German Basic 
Law contains no such provisions. 
The N amibian Bill has a similar 
clause contained, however, under the 
article providing for legally unen
forceable principles of state policy . 
The so-called rights enshrined here
in, do also not give a claim against the 
State. I therefore fail to see why this 
right should be enshrined in a Bill of 
Rights, rather it should be contained 
in social security legislation. 

Freedom of association 

Section 22 guarantees the non
contentious right of freedom of 
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association. A similar article is con
tained in the German Basic Law 
(article 9) which, however, also quali
fies this right by prohibiting associ
ations the purposes or activities of 
which conflict with criminal laws or 
which are directed against the con
stitutional order or the concept of 
international understanding. 

Section 23 guarantees personal 
freedom. It also provides for the regu
lation of deprivation of freedom in 
certain instances and only in accor
dance with the procedure prescribed 
by a law of a competent legislature. 
These provisions properly belong in 
a Criminal Procedure Act. The Ger
man Basic Law contains no similar 
article except that providing that 
everyone shall have the right to 
liberty which may only be 
encroached upon pursuant to a law 
(see article 2(2» . 

Rights of detainees 
Section 24 deals with the rights of 
detainees. I have, to an extent, dealt 
with such rights in the pre;vious edi
tion of Consultus. Again I suggest that 
the provisions of this article more 
properly belong in a Criminal Proce
dure Act. Also, the rights contained 
herein, in essence, only expound 
every person's right to physical and 
mental integrity. It also elucidates the 
right to human dignity. 

Rights of an accused person and 
rights to a fair trial are dealt with in 
sections 25 and 26. Such rights have 
been fully dealt with in the report of 
the SA Law Commission and have 
previously been addressed. Certain 
of the clauses are, in my view, also 
objectionable. For instance, section 
25( 1)( d) provides that every person 
arrested" ... shall have the right 
upon good cause being shown, to be 
released from detention with or 
without baiL" Insomuch as this 
clause puts the onus on the accused 
to show that he should be released 
from detention, the provision is unac
ceptable. It also clearly conflicts with 
the guarantee that the person shall 
have the right to personal freedom. 
There is no justifiable reason why the 
onus in this regard should not be on 
the State. In any event, section 25(2) 
negates any of the rights contained in 
section 25( 1) inasmuch as it is 
provided that any infringement of the 
accused's rights shall not result in the 
setting aside of the proceedings unless 
on appeal or review the Court finds 
that justice has not been done. In 
summary therefore, the rights of an 
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accused as provided for in this section 
are for all practical purposes, worth
less. The draughtsman has clearly 
confused procedural rights with basic 
rights (the essential content of which 
shall never be negated). 

Rights to fair trial 

Section 26, which endeavours to 
enshrine rights to a fair trial, also has 
serious deficiencies. If an accused 
has, as is stipulated in section 26( c), 
the basic right to remain silent dur
ing plea proceedings or trial and not 
to testify during trial, it is difficult to 
envisage what the purpose of section 
26(1)(d) is. This provides that where 
an accused is not assisted by a legal 
practitioner, a possible consequence 
or presumption arising from his elec
tion to remain silent needs to be 
explained to him. This clause is 
clearly a contradiction in terms. 
Where he has the basic right to 
remain silent it is difficult to envisage 
on which basis, a possible adverse 
presumption can arise as is presently 
the legal position. Section 26(1 )(f) 
provides for the assistance of a legal 
practitioner at an accused's own 
expense. The phrase "at own 
expense" should be deleted. It clearly 
seeks to enshrine the State's unac
ceptable reservation not to provide an 
accused with legal representation at 
its expense. This is presently a seri
ous deficiency in our system and 
should not be enshrined in a Bill of 
Rights. I can do no better in this con
text than refer to the dictum of Cor
bett Cl in S v Rudman 1992 1 SA 343 
(A) 392F-I. Further, the laudable 
rights that an accused shall have to a 
fair trial as stipulated in fourteen 
separate sub-clauses to section 26( 1 ) 
are again made completely nugatory 
by the provisions of section 26(2), 
which again provides that any 
infringement of these allegedly basic 
rights shall not result in the setting 
aside of the proceedings unless the 
Court on appeal or review finds that 
justice has not been done. The 
draughtsman has again confused 
procedural rights with basic rights. 

Forced labour and 
military service 
Section 27 prohibits forced labour. 
The section clearly seeks to entrench 
compulsory military service or 
civilian service in its place. Such a 
clause should not appear in an 
acceptable Bill of Rights . Alterna
tively, liability to military ·service 
should be circumspectly regulated as 

is done by the provisions of article 
12(a) of the German Basic Law. 

Settlement of disputes 
Section 28 guarantees every person 
the right to have any disputes settled 
by a court oflaw. It also provides that 
every person shall have the right that 
South African law, including rules of 
the African Private International 
Law, be applied in all proceedings 
before a court of law. Section 28(3) 
extends these rights by stipulating 
that the second-mentioned right shall 
not prevent judicial notice of the law 
of indigenous groups, nor the appli
cation in civil proceedings of the law 
of indigenous groups or the religious 
law of religious groups. Inasmuch as 
the last-mentioned phrase seeks to 
guarantee the application of, for 
instance, Muslim law to disputes inter 
se, such is to be welcomed. However, 
the rights mentioned therein seem to 
confound the Government's princi
ple of verticality. The clause is in any 
event too widely stated. It is difficult 
to imagine what" any dispute" in 
this context means. Should they not 
at least be an acceptable cause of 
action, either in terms of the common 
law, general legislation or the Bill of 
Rights before a guaranteed right to 
have any disputes settled by a court 
of law can exist? 

Natural justice 

Section 29 provides that the rules of 
natural justice be applicable to all. 
The section is fragmental and in my 
view does not even correctly set out 
the generally acceptable rules of 
natural justice. Article 28 of the 
Namibian Bill, in this context, reads 
as follows: 

Administrative bodies and adminis
trative officials shall act fairly and 
reasonably and comply with the 
requirements imposed upon such bod
ies and officials by common law and 
any relevant legislation. Any persons 
aggrieved by the exercise of such acts 
and decisions shall have the right to 
seek redress before a competent court 
or tribunal. 

The concomitant clause in the ANC 
Working Draft reads as follows: 

Any person adversely affected by an 
administrative or executive act shall 
have the right to have the matter 
reviewed by an independent court or 
tribunal on the grounds of abuse of 
authority, going beyond the powers 
granted by law, bad faith, or such 
gross unreasonableness in relation to 
the procedlire or the decision as to 
amount to manifest injustice. 
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Rights to privacy 

Section 30 provides for every per
son's right to privacy. This right is, 
of course, as needs be, made subject 
to certain exceptions. The German 
Basic Law only provides for privacy 
of post and telecommunications, sub
ject to the protection of the free 
democratic basic order or the security 
of the State. Article 13 of the N amib
ian Bill also deals with privacy sub
ject to certain acceptable restrictions. 

Section 31 enshrines every per
son's right to practise the arts and 
science. Whilst I support, obviously, 
such a right to practise, the clause is 
completely superfluous. Such right is 
in any event already contained in sec
tion 17(b) of the Government's 
proposal. Furthermore, it also merely 
repeats the common law position. 

Environmental rights 

Section 32 guarantees environmen
tal rights. In its explanatory note the 
Government has again emphasised 
its principle of vertical application. I 
have commented on the protection of 
the environment in my previous arti
cle (Consultus, October 1992). The 
Namibian Bill, under article 95(1), 
stipulates this right as an unenforce
able principle of state policy. It is 
interesting to note that article 12 of 
the ANC Working Draft makes pro
vision for environmental rights in ten 
separate sub-clauses. 

Women's rights 

Women's rights are contained in sec
tion 33. Section 33( 1) states that all 
women shall be entitled to equal 
rights with men. I do not know why 
this clause is necessary inasmuch as 
section 6( 12) already provides that all 
persons shall be equal before the law 
and entitled to equal protection by 
the law. Then again, I presume that 
women feel safer if their alleged rights 
are emphasised repeatedly. The 
remainder is simply repetitive of the 
common law position. It is also 
repetitive of the right to every per
son's physical and mental integrity, 
as well as the right to human dignity. 
I fail to understand why it is neces
sary to provide that a woman has the 
human right not to be raped. This 
has been a common law right for 
thousands of years and in any event 
is further specifically dealt with by the 
relevant provisions of the Criminal 
Procedure Act. The German Basic 
Law simply but succinctly provides 
In article 3(2): "Men and women 

shall have equal rights." The 
Namibian Constitution also has no 
enforceable provision relating to so
called women's rights. It again pro
vides for a non-enforceable principle 
of State policy relating to equal 
remuneration, maternity benefits 
and other related betterments. 

Culture and language are provided 
for in section 34. Every person shall 
have the right to use a language of his 
or her choosing and to participate in 
the cultural life of his or her choosing. 

Limitations 

Fundamental rights are limited by 
the provision of section 35. A limita
tion shall only be permissible to the 
extent to which it is reasonably neces
sary and this question shall be 
decided by the proposed Constitu
tional Court. Limitations include 
such as are reasonably necessary to 
provide for State security, the safety 
of the public, the public order and 
interest, good morals, public health, 
the administration ofjustice or pub
lic administration. Such rights can 
also be limited to uphold the rights 
and freedom of others, to prevent or 
combat disorder, violence, intimida
tion or crime or to counter or deal 
with a threatening or actual natural 
disaster or the consequences thereof. 
This clause is, of course, as wide as 
Carl Sagan's Cosmos. What is con
spicuous by its absence, is a clause 
such as is contained in article 19(2) of 
the German Basic Law which states: 
"In no case may the essential content 
of a basic right be encroached upon" . 
Similarly article 22( a) of the N amib
ian Bill provides that any limitation 
of fundamental rights and freedoms 
shall not negate the essential content 
thereof. I believe that it is of the 
utmost necessity that such a clause be 
inserted into a future Bill of Rights. 

Section 36 provides for suspension 
of fundamental rights. Whether such 
a suspension is necessary during, for 
instance, a state of emergency, is 
justiciable. I note that the limitation 
of fundamental rights is to be made 
justiciable by the Constitutional 
Court, whereas the suspension of 
such can be decided upon by the 
Supreme Court. Is this difference 
merely coincidental? There is also no 
question of a limitation to such sus
pension of fundamental rights and 
this is a deficiency which needs to be 
addressed. 

Certain absolute prohibitions are 
provided for in section 37, such as the 
physical or mental torture or 

inhuman treatment of persons, the 
creation of offences with retrospective 
effect, the indemnification of the 
State or a person in the service of the 
State for the unlawful killing or injur
ing of any person and, under certain 
circumstances, the detention of a per
son for ten days or longer without an 
order of court. 

Concluding remarks 
In general the Government's pro
posals can, as was envisaged, lead to 
a public debate with a view to achiev
ing national consensus. They have 
their defects, some of which are more 
serious than others as I have indi
cated. That, of course, should not per 
se lead to the comments which I have 
briefly quoted at the beginning of this 
review. A Bill of Rights, its contents 
and the context in which it is to be 
adjudicated upon, should, after all, 
be a matter for serious and intellec
tually honest debate. Poisoned pens 
will only have adverse results. 

To provide, however, a proper 
perspective of the context in which a 
Bill of Rights is to be pronounced 
upon by the courts, the Government 
should urgently publish its envisaged 
proposals in this regard so that they 
can be equally fully, and objectively 
debated. The perception of the pub
lic that the various parties to the 
negotiation process are in conflict as 
regards the content of such rights and 
the order in which rights are to be 
enforced, should be expressly 
avoided. Should the entire structure 
have no legitimacy the whole 
envisaged process will be sucked into 
the quagmire of conflict. 

Lastly, a brief comment on the 
debate as to whether a separate Con
stitutional Court should be the 
arbiter: I will leave my full observa
tions for a later occasion. Suffice it to 
say at this stage that I regard this 
debate with a wholesome pinch of 
cynicism. There are quite a number 
of present Appellate DivisionJudges 
to which, I am convinced, not one of 
the present players would have any 
objection of whatever nature should 
they preside over Constitutional/Bill 
of Rights questions. Are the objec
tions to the present hierarchy of 
Courts then honestly addressed to 
such institutions, or merely to certain 
persons who have presided in such 
institutions? (See also" A Constitu
tional Court for South Africa?" by 
TJ Kruger SC LLD elsewhere in this 
issue. -Editor) • 
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