
• • • Judges under attack 
What will they- do to fight what they 


see as threats to their indellendence? 


Cristin Schmitz 


HALIFAX - Canada's judges are 
working on a defensive strategy to 
combat what they view as widespread 
attacks on their independence. 

At an Aug. 26 [1992] panel discus
sion here, members of the Canadian 
Judges' Conference - the 900-mem
ber association which represents most 
of Canada's federally-appointed 
judges - reacted with deep concern 
to developments which they fear 
could threaten their independence, 
including: 

o 	pressure for mandatory training; 

o 	creeping interference by the 
provincial bureaucracy into the 
management and day-to-day 
administration of the courts; 

o 	calls to open up the judicial dis
cipline process by having public 
hearings and including non
judges on the Canadian Judicial 
Council committee which inves
tigates and decides complaints; 

o 	calls for committees to evaluate 
judges' decisions and per
formance; 

o 	calls for a written judicial conduct 
code; and 

o 	unfair criticism of judges' deci
sions or "judge bashing" by the 
media, lawyers, pressure groups 
and politicians. 

The judiciary's growing apprehen
sion about threats to its independence 
has already spurred the Canadian 
Judicial Council to take some action. 

Alberta Chief Justice Catherine 
Fraser, a council member, told some 
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60 judges here attending a panel on 
judicial independence that the coun
cil decided last March to "press" for 
an explicit constitutional guarantee 
recognizing judicial independence. 

Chief Justice Fraser also told the 
group that at the same meeting in 
March, the council - composed of 
all the federally-appointed chief and 
associate chief judges of the country 
- agreed that the top judges of each 
of the provinces should negotiate with 
their respective provincial attorneys 
general to attempt to secure control 
of their courts' operating budgets. 

Those budgets are now controlled 
by the provincial governments. 

Manitoba Chief Justice Richard 
Scott, also a panelist and Canadian 
Judicial Council member, told the 
judges that "despite its firm constitu
tional foundation, recent develop
ments have prompted the public to 
seriously question the traditional 
independence of the judiciary. " 

He said the principle raises the 
hackles of some non-lawyers, and 
particularly ofjournalists, who see it 
as a cant phrase used to justify 
remoteness and privilege for judges. 

Yet judicial independence, a cor
nerstone of democracy, has assumed 
even greater importance since the , 
enactment of the Charter [of Rights 
and Freedoms]. 

, 'Judicial independence is a hard 
sell in this era of overall budgetary 
restraint and public cynicism, but the 
sale must be made because the alter
native is unthinkable," the chief 
justice warned. 

• 
, 'Somehow or other, through the 

[legal] profession or otherwise, 
governments must be made to see 
that the preservation of a truly 
independent judiciary is in the 
interests of everyone, even govern
ment itself." 

Quoting from recent Supreme 
Court of Canada decisions affirming 
that core judicial institutional 
independence requires judicial con
trol of the assignment of cases, court 
lists, assignment of courtrooms, sit
ting hours and direction of support 
staff, Chief Justice Scott said "one 
can only wonder at how quickly the 
worm has turned, and how we find 
ourselves in the year 1992 being 
increasingly defensive as we hear 
cries for judicial accountability." 

The provincial attorneys general 
have, "almost without exception", 
he said, "declined to accept the 
necessary separation of the judiciary 
from the control of the executive 
branch of government arising from 
the inherent conflict of the attorney 
general as the principal litigator 
before the court on behalf of the 
government of the day." 

There has been "a gradual but 
subtle intrusion by the provincial 
bureaucracies into the field ofjudicial 
administration, exacerbated in many 
cases by inadequate funding," he 
said. 

"At the present time, court staff do 
not know who their master is and the 
relationship between staff and the 
judiciary is often ambivalent." 

ChiefJustice Scott said the judicial 
independence committee of the 
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Canadian Judicial Council was 
unsuccessful in recent years in 
attempting to compose a written con
duct code for federally-appointed 
judges (judges in many U.S. states 
adhere to such a code, as do the pro
vincialjudges in Quebec and B.C.). 

"We sat down one day, a whole 
bunch of us around a table with a 
notepad and a bunch ofpens, and we 
said: 'All right, let's do a statement 
of general principles.' 

"We came up with the worst piece 
of junk you could possibly imagine, 
and it was that act, more than any
thing else, that caused us to conclude 
that any effort to produce or prepare 
a written code of judicial conduct 
would in fact be counterproductive, 
a view that I can assure you that we 
maintain to this day. " 

The chief justice also said he 
believes that Canadian judges should 
oppose any efforts to create ajudicial 
conduct commission on the model of 
the U.S. commissions which review 
complaints against state judges. He 
said there are about 4,000 complaints 
per year against state judges, and 
about 400 public inquiries. 

This compares to about 100 com
plaints per year against federally
appointed judges in Canada, almost 
all of which are handled in secret. 

The U. S. commissions are often 
dominated by non-judges and non
lawyers. 

They are aggressive, sometimes 
conducting outreach programs to 
encourage complaints, and many 
consider it part of their role to be 
, 'cops" and to instill fear in the hearts 
of "bad judges", he said. 

There is " great antagonism" 
between the commissions and the 
many state judges, he said. U.S. 
judges have been "burned to a crisp' , 
by the commissions. 

, 'I bring this horror story to your 
attention simply to illustrate the 
direction that we must not take!" he 
said. 

"While the judicial conduct 
process may ultimately be broadened 
in various respects, we must not in 
my submission, lose control over our 
own destiny as they have done in the 
United States." 

Panellist David Chipman of the 
Nova Scotia Court of Appeal said the 
public" can only have confidence in 
entrusting their disputes to judges if 
those judges are free from coercion 
direct or indirect - from anyone, 

and in particular [from] the legisla
tive and executive branches of 
government. " 

Mr Justice Chipman said judges 
must be aware of increasing calls for 
judicial accountability. "We must 
decide the extent to which we should 
resist them, and the extent to which 
we should not resist them, but sup
port them." 

Judges must be sensitive to such 
issues as gender or racial bias, and 
take full advantage of education 
offered on such subjects, he sug
gested. 

But demands for mandatory train
ing or "indoctrination" are a direct 
attack on judges' independence, he 
said. 

"The concept of imposing any 
form of training on judges is an attack 
on judicial independence of such a 
degree that I do not think that we can 
countenance it." 

MrJustice Chipman also said that 
he would be "very wary indeed" 
about any suggestions from the Bar 
that it evaluate or rate individual 
judges. 

"The question of judging the 
judges, watching the watchers, has 
been raised time and again, but in the 
last analysis somebody has to be the 
final judge. 

"Is it going to be the evaluators 
these people in the [U. S. ] state courts 
that have become so powerful and so 
frightening that they have the 
judiciary by the tail? Should there be 
a court of appeal from these 
evaluators? 

"Such a regime, " he said, "could 
very well become popularity contests 
or unpopularity contests, based on 
such things as the batting average of 
certain lawyers with certain judges. 

"Such polling could be very unfair 
to individual judges who might be 
severely harmed by the actions of 
aggressive and misguided members 
of the Bar - and there's lots ofthose 
out there . " 

Mr Justice Chipman remarked 
that judicial independence doesn't 
preclude judicial accountability. 

But in matters of adjudication, 
judges are answerable only to the rule 
of law, he said . 

There are already enough checks 
on judges in this respect to keep them 
accountable, he said. These include 
review by appellate courts, as well as 
pressure from the chief justices, the 
Bar and the media. 

, 'I think those are very strong fac
tors in the high quality of professional 
output that Canadian federally
appointed judges have consistently 
come out with." 

Mr Justice Chipman explained 
that the judicial independence com
mittee ofthe CanadianJudges' Con
ference has studied the presentJudges 
Act provisions for the removal of 
judges for misconduct. 

, 'And they are not satisfied that as 
now drawn they are entirely in the 
best interests of judicial inde
pendence. ' , 

The committee does not agree with 
the power of the federal Minister of 
Justice and the provincial attorneys 
general to require the CanadianJudi
cial Council to conduct a formal 
inquiry into whether a judge should 
be removed. This bypasses the usual 
preliminary screening process used to 
determine whether there is even 
enough prima facie evidence to war
rant a judge's removal from office, he 
said. 

"That's political interference in 
our view with judges," he said, 
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adding that the executive should have 
the same recourse for complaints as 
a private citizen. 

The committee also disagrees with 
a provision permitting lawyers to be 
appointed as members of an inquiry 
committee. 

This form of "outside control" is 
totally inconsist e nt with an 
independent judiciary, he said. 

, 'Judges should not in the first 
instance be judged by any other than 
federally-appointed judges inasmuch 
as we are removable only on an 
address of both Houses of 
Parliament. That is the opportunity 
for the judges' conduct to be passed 
upon in the Commons by the 
people's elected representatives 
none of whom are judges, not one. 

, 'The prOVISIOn for the 
appointment by the Minister of such 
outsiders to the process is objection
able also because it is a form of 
outside control on the process 
exercised again by politicians, any 
number of whose nominees could 
constitute part of an inquiry." 

Mr Justice Chipman said the 
committee also takes issue with a 
provision that requires a judicial 
conduct inquiry to be held in public 
if the Minister ofJustice so requests. 

He noted that a 1985 Canadian 
Bar Association committee report on 
judicial independence generally 
opposed open hearings. 

"We consider this power of the 
Minister to be a further interference 
in the process. Trial by media carries 
a risk of destroying the reputation of 
a judge who despite an eventual 
negative finding by an inquiry 
committee [i. e. no misconduct] 
might no longer be perceived as being 

competent to carry on his or her 
judicial duties." 

In the committee's view, the 
Canadian Judicial Council "should 
be the defender and supporter, and 
not the prosecutor, of judges," he 
said . 

"The price that society has to pay 
for a free and independent judiciary 
must of necessity include a certain 
amoun t of less-than-perfect 
performance which goes unchecked 
and unrebuked," he said. 

"The only way you can get around 
that is to have a policing system of the 
types we are beginning to hear which 
would be far more destructive to 
judicial independence than the few 
errant cases that might slip out ... " 

Chief Justice Fraser of Alberta 
urged judges to "take back control" 
of the issue ofjudicial evaluations in 
order to ensure that judicial 
independence is preserved. 

She queried "how happy the 
lawyers would be if we suggested that 
there should be an evaluation of them 
by their clients immediately after' 
their cases have been heard by the 
court, the decision rendered, and 
their bill sent off to their clients. 

"And I dare say the attitude would 
be very different if we were 
suggesting that type of legal 
evaluation.' , 

Chief Justice Fraser said the rel
atively few judgments which have 
attracted severe public criticism do 
not justify interfering with the 
fundamental principle of inde
pendence. 

However, some aspects ofjudicial 
performance - such as how long it 
takes to render a decision - can be 
evaluated, she acknowledged. 

"But when it comes to looking at 
the decisions themselves I believe 
very strongly that that is where it has 
got to stop. 

"I accept the propOSitIOn that 
some of these other objective 
standards can be looked at. But if we 
are going to proceed into the era of 
then evaluating the judgments 
themselves, then I suggest that we are 
going to have very difficult problems 
in preserving the concept of judicial 
independence as we know it." 

ChiefJustice Fraser said she "very 
strongly" believes that the judiciary 
must decide how to respond to the 
issues that arise as a result of the 
inherent tension between judicial 
accountability and independence. 

"It's not going to go away. We 
have had judicial review committees, 
and they are moving into the era of 
judicial evaluation committees. 

"Now ifwe want to respond to that 
we have to do so again with some sort 
of united front and position on this 
issue, and nothing less than the whole 
principle ofjudicial independence is 
at stake. 

"But as I've said, please 
remember that there is a legitimate 
public concern here and we've got to 
be sensitive to that. 

And if we ignore it, then we are 
going to be dragged right into the 
whole process just like the U. S. has 
had happen where the judges there 
have effectively lost total control over 
the whole procedure." 

Note: 

Reproduced with the kind permission of 
The Lawyers Week(y (Canada). The 
contribution appeared in the 11 
September 1992 issue of that publication. 
See also the first editorial. - Editor • 

BUTTERWORTHS PRIZE FOR CONTRIBUTIONS TO 


Consultus 

1. 	 The prize will consist of R500 

worth of Butterworths books, 
local or overseas, to be 
selected by the winner. 

2. 	 A panel of advocates 
nominated by the editorial 
committee will consider 
contributions for the prize 
and award the prize. 
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Butterworth Publishers 
(Pty) Ltd offers an 
annual prize for the 
article containing the most 
useful and best motivated 
law reform proposal 

3. 	The decision of the panel will 
be final. 

4. 	Queries and correspondence 
should be directed to: The 
Editor, Consultus, Advocates' 
Chambers, 1605 Momentum 
Centre, East Tower, 343 
Pretorius Street, Pretoria 0002 
Tel: (012) 322-1511 (Ext 1605). 
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