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I
n Consultus of October 1992, BR 
Southwood SC, Chairman of the 
General Council of the Bar 
(GCB), sees an impasse in the 
debate about the future of the Bar. 

Perhaps it is necessary that a new 
impetus be given to this somewhat 
stale debate. It seems that one of the 
fundamental difficulties, and one 
which is also touched on by South
wood SC, is that a piecemeal tinker
ing with the system will not be 
sufficient. This must be correct. 
Unless one can identify the appropri
ate relevant criteria by which a sys
tem should be judged, and apply 
those criteria consistently and univer
sally, one is bound to end up with 
inefficient lawmaking. 

Relevant criterion 
The first question then, is what the 
appropriate relevant criterion is to 
determine the efficacy and appropri
ateness of a system oflegal represen
tation. It appears that this question 
must be answered by reference to the 
question as to what the purpose of a 
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system of legal representation is. 
What is the point of advocacy and 
what is the purpose of the Side Bar? 
Now it will be clear that the purpose 
of both these two institutions is to 
provide legal representation and legal 
advice to clients. 

Those two functions are somewhat 
distinct, and cannot be dealt with in 
one breath. The debate relating to the 
respective roles of advocates and 
attorneys, however, does not concern 
the question of legal advice as much 
as legal representation in courts. The 
latter is the bone of contention. 

Having defined legal represen
tation then as a dominant purpose of 
the advocates' and attorneys' profes
sions, obviously that does not answer 
the question fully . Is the purpose of 
a good system of legal representation 
to provide the highest quality of ser
vice? Or is its purpose to provide the 
cheapest, most accessible service? Or 
does the answer perhaps lie in a com
bination of these two factors? We 
would all agree, one presumes, that 
if mere quality oflegal representation 
were the only yardstick , the most 

experienced and capable silk at the 
Bar should be given a monopoly to 
appear in court. The extreme exam
ple may seem facetious, but illustrates 
an important point. A successful sys
tem of legal representation implies 
not only that the highest possible qual
ity of legal representation should be 
attained, but that legal representation 
should be available to the largest pos
sible quantity of people. The latter aim 
again, should not be pursued at the 
expense of the ideal of quality. 

Aim of legal 
representation 
This aim of a good legal represen
tation system should therefore be, 
inter alia, to strike a balance between 
the quantitative and qualitative 
aspects of the profession. Qualitative 
because one needs to make available 
the best possible service; and quan
titative insofar as one needs to make 
sure that the largest number of mem
bers of the public can be served. In 
an ideal world there would be an 

CONSULTUS APRIL 1993 

• 



unlimited number of very capable 
advocates for every member of the 
public who needs to go to court. At 
the risk of stating the obvious, legal 
South Africa is a very non-ideal 
environment. 

At the end of the day the legal 
representative problem, on the analy
sis posed above, is an economic 
problem: it is the age-old problem of 
allocation of resources. From the total 
pool ofpotential legal representatives, 
who should be allocated to members 
of the public in any type of matter, 
who should be allocated to the 
Supreme Court, to the Industrial 
Court, to other specialist courts and 
to the Magistrates' Courts? At 
present this conundrum is purport
edly resolved by our system by 
allocating admitted advocates to the 
Supreme Court, admitted advocates 
and attorneys to the Magistrates' 
Courts, and admitted advocates, 
attorneys, labour law consultants and 
Union officials to the Industrial 
Court. 

Economic theory deals with the 
allocative problem through seeking 
ways to allocate efficiently. Prevailing 
theory - which is supported by prac
tice - holds that efficiency is attained 
by the greatest degree of freedom 
from regulation in any industry. Effi
ciency here amounts to no more than 
an effective balancing of the quali 
tative and quantitative requirements 
of the public set out above. Phrased 
another way: we would say that the 
system oflegal representation is at its 
most efficient if it allows each mem
ber of the public to have the best 
opportunity to get legal represen
tation without leaving any other 
member of the public who needs legal 
representation worse off in the result. 

((1 wish to argue that the entire 
matter 0]who should be allowed to 
appear in the Supreme Court 
should be deregulated. )) 

Deregulation 
Against that background I wish to 
argue that the entire matter of who 
should be allowed to appear in the 
Supreme Court should be deregu
lated. In fact there should be no statu
tory limitation on the right ofany person 
to act as a representative in the 
Supreme Court; whether he or she is 
academically qualified or not. Only 
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in that way can we ensure that the 
public gets the efficient system that 
it deserves. 

To deal with the qualitative aspect 
oflegal representation first: What is 
service that would be described as 
service of a high quality? Undoubt
edly the following ingredients would 
be essential: 

o 	The representation must be effec
tive in conveying to the court the 
case of the client. The represen
tative must be as persuasive as 
circumstances allow. 

o 	In this process, ethical require
ments of honesty towards oppo
nent and court would obviously 
enter the picture. It is no good if 
the representative is highly effec
tive in persuading the court, but 
does so in a fraudulent manner. 
At the end of the day the purpose 
of a legal system is to ensure 
justice, not trickery. 

The first ingredient outlined above, 
namely efficacy of persuasion, is a 
commodity that can be sold to the 
public in the same manner as any 
other service commodity. In order to 
ensure that the highest quality of this 
commodity is available, the incentive 
of the highest fee that the market can 
offer should be paid to the practi 
tioner who can render the best service 
in this regard. 

Competition 
However, the matter does not end 
there. An important qualification to 
the principle that practitioners should 
be allowed to charge the highest fee 
possible as an incentive to them to 
render the best service, is that com
petition must be free. One reaso,n 
why high quality of service is ensured 
by allowing for high fees, is the fact 
that the high fees serve as an incen
tive to other practitioners to try and 
match the service provided by coun
sel earning such high fees. In that way 
it is ensured that there is a constant 
incentive, as the result of competi
tion, to perform better. 

Still the matter does not end there. 
Competition is only as effective as the 
competitiveness of the environment 
in which it operates. The greater the 
number of obstacles to entry into the 
particular profession , the less the 
competition within the profession. 
The more artificial barriers that are 
created by law against allowing 
people to compete in the field, the 
fewer people who can compete effec
tively in the marketplace, and the less 

the incentive that high fees will pro
vide. On the other hand, the lower 
the degree of obstruction to entry into 
the profession, the more people will 
compete effectively, and the greater 
the efficiency and efficacy of the best 
available services rendered. 

To lift the barriers to entry will 
therefore not reduce the quality of 
services rendered by existing mem
bers. If anything, it will improve it 
because of the added competition 
brought by newcomers. 

Quantitative aspects 
What about the effect on the quan

titative aspects of lifting barriers? 
These barriers have the inevitable 
effect of limiting the number ofprac
titioners; it therefore has a direct 
effect on the quantitative aspect men
tioned above, namely in that it sim
ply places a quantitative limitation on 
the number of advocates or represen
tatives available to go to court at any 
given time. 

This problem (of there being a 
limited number of practitioners) has 
a direct impact on costs. By reason of 
the limitation in numbers, there is an 
increased demand for legal represen
tatives who can appear in the 
Supreme Court. That being so, it has 
a cost-push effect on the prices 
charged by practitioners. It stands to 
reason that a representative who 
knows that he is the only one avail 
able to do a particular category of 
case on a particular day or days, will 
be in a far better position to "make 
his price" than where there is a much 
greater number of available practi 
tioners, who need to compete for 
briefs. 

((This is the hidden price 0] the 
system 0]exclusive right 0]appear
ance in the Supreme Court which 
we so staunchly defend. )) 

The high costs and the low num
ber of advocates directly impact on 
the availability of counsel in the 
marketplace, and effectively ensures 
that the majority of individuals who 
need to approach the Supreme 
Court, are left without representa
tion. One can imagine how many 
civil cases never proceed to court as 
the result of unavailability of legal 
representation caused by lack of 
funding or lack of access to counsel. 
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The fact that we do not know about 
these matters is the result of the fact 
that they never proceed to court in 
the first place, not because the need 
does not exist. This is the hidden 
price of the system of exclusive right 
of appearance in the Supreme Court 
which we so staunchly defend. 

It is no answer to argue that peo
ple are free to obtain LLBs and enter 
the Bar, and that the increased num
bers of advocates at the Bar cause fees 
to be kept in check. This is only partly 
true. LLB degrees cost money, for 
one thing; they require a good basic 
education, for another. If, under the 
present system, the Bar is so access
ible, why do most members of the 
public never have access to it? The 
simple answer is that the system is too 
expenSIve. 

"One of the great znJustices 
towards the public in the present 
system is the mystery in which the 
profession is shrouded. )) 

Monopoly of 
advocates 
I intend to show that the monopoly 
of advocates in the profession has a 
vicious impact on legal costs. Because 
only advocates may appear in the 
Supreme Court, advocates alone 
make rules of ethics to govern 
Supreme Court representatives, and 
have on the whole not challenged the 
statutes and common law governing 
their behaviour. It is true that these 
rules prescribe inter alia that reason
able fees must be charged at all times 
and the Bar Council may interfere in 
such fee setting. In reality however, 
I contend that the combined effect of 
all these rules and statutes is to exert 
upward pressure on costs. Amongst 
these rules are the following: 

o 	Fee parameters are periodically 
adopted by regulating bodies and 
it is expected that all fees will fall 
within that range. Although it is 
true that counsel may charge fees 
outside these parameters or fees 
which are lower than those of his 
colleagues, it seems that fee 
parameters tend to limit the room 
for effective price competition. 
The question is not whether price 
competition is possible, but 
whether it is encouraged. 

o 	It is discouraged that counsel 
offer any type of deal to make his 
services more attractive by reason 
of their being competitively 
priced. So for example, counsel 
would not offer divorce action 
services in unopposed matters at 
a reduced scale by reason of the 
similarity and the bulk of the 
work. Not only will this amount 
to touting for work, but also con
travene the rule against advertis
ing one's services. 

o 	The applicable rules do not allow 
for contingency fees as a general 
rule, for example by charging a 
fixed percentage of the amount 
claimed by a plaintiff, or the 
claim warded offby a defendant. 
Where fee arrangements provide 
for payment of fees only where 
the client is successful, this must 
take place under strict super
vision of the Bar Council. Super
vision and permission, like 
licensing, serve as a bar to trade. 

o 	It is unethical to advertise. This 
serves as a relative restraint on the 
free distribution of information 
about the particular expertise of 
counsel, or particular prices 
charged by counsel. The public is 
therefore expected to shop in 
semi-darkness, having to rely on 
information from attorneys. 

o 	Counsel may not choose to 
appear without being briefed by 
an attorney. In suitable cases, 
counsel may want to do just that 
because it will save costs. This is 
not possible. Although counsel 
may excuse an attorney from 
attending any service rendered, 
this system increases the chances 
of duplication of services. Like 
counsel, attorneys accept instruc
tions in order to make money. 

Counsel charge fees which can be 
paid by only a small section of the 
community. In a poverty-stricken 
society like that of South Africa any 
means to encourage lower legal fees 
should be fostered. 

Ethics 
What about ethics? The inevitable 
question which crops up in the 
debate, is what guarantees a member 
of the public has that he will be dealt 
with ethically and honestly, and like
wise what assurances the court has 
that representatives would behave 
properly if the rules did not restrict 
access to the courts. Of course there 

are no guarantees and there are no 
assurances. Unfortunately legal prac
titioners will behave improperly on 
occasion, as they do under the 
present system. There is no way in 
which one can regulate human 
behaviour to comply with the ideal 
standard that we would all want to see 
if our cases are at the receiving end. 
But, like the stockbroker or the coin 
dealer, the reputation of a practi 
tioner as one whose word can be 
relied upon is worth its weight in 
gold. All practitioners would have an 
incentive to strive towards such a 
reputation. 

Effect on Bar 
If the barriers to appearance in the 
Supreme Court are removed, the Bar 
will not be disbanded as a result. On 
the contrary: it will have every reason 
to continue to exist. The great value 
of the Bar lies in the fact that it lays 
down its own standards of behaviour, 
thus demonstrably protecting the 
public. As long as this regulation is 
voluntary, and not artificially aided 
by law, it serves an important pur
pose. In the same way as a given 
member of the public will prefer not 
to go to a hotel which is not given a 
star rating by its governing associ
ation, or not to take his motor car to 
be serviced by a repair shop which 
does not belong to a professional body 
or has a sound reputation in the mar
ketplace, in the same way many 
members of the public will need to 
know that they are being looked after 
by members of the professional body 
of advocates. 

, 'In an imperfect world a better 
imperfect solution is still preferable 
to a worse imperfect solution. )) 

One of the most common counter
arguments heard in this regard, is 
that one "has to have" some stan
dards. Of course one has to have 
some standards. The point is not 
whether one should have them, but 
what the source should be to create 
them. One must not always rely on 
statutory law to regulate behaviour. 
The source of regulation should be 
the marketplace and the common law 
and voluntary regulation. Our com
mon law has considerable protection 
for the public against unscrupulous 
and dishonest practitioners. The law 
of delict as it relates to negligent 
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misstatements for example, is one 
source of such regulation. 

But let us assume for the purposes 
of the argument that there will still be 
those representatives who appear in 
the Supreme Court, and who behave 
unethically. Does the court, or should 
the court, not have the inherent 
power to regulate its own procedures 
by restraining unscrupulous repre
sentatives from appearing? If the 
court can prevent vexatious litigants 
from appearing; if it can strike dis
honest advocates from the roll; if it 
can convict practitioners and parties 
for contempt of court; then surely 
there must stand little in the way of 
the court having - or getting - the 
power to investigate and sanction 
improper conduct of representatives? 
In seeking to protect standards we 
must not throw out the baby with the 
bathwater. 

Moreover, it is not only the Bar (ie 
the advocates who qualify by reason 
of LLB qualifications) who may form 
professional bodies to regulate them
selves. Attorneys already have a body 
to regulate their behaviour. So can 
other groups of representatives form 
associations subject to their own 
rules. 

The point is that, at the end of the 
day, the public will have a choice. 
They may prefer to pay more for a 
member of the most highly qualified 
body of professionals, or, because 
they may not be able to afford it, may 
want to go to some less qualified per
son who will not charge the earth for 
his services. 

Information about 

practitioners 

Another important aspect is the ques
tion of information. As matters 
presently stand, there are limitations 
on the free flow of information about 
the particular abilities of represen
tatives. Nor can their weaknesses be 
ascertained without some difficulty. 
It is essential that members of the 
public should know exactly who they 
deal with. For this reason it is in the 
public interest that due publicity be 
given to both able and dishonest prac
titioners. It would be in the public 
interest for any professional body to 
publish a list of practitioners expelled 
or sanctioned by itself, stating the 
reason why this was done. 

Obviously the rules relating to 
defamation will apply to protect inno
cent practitioners from abuse. Profes-
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sional bodies can also give awards to 
highly qualified members to adver
tise their abilities. One of the great 
injustices towards the public in the 
present system is the mystery in 
which the profession is shrouded. Ask 
any member of the public what the 
difference between an advocate and 
an attorney is, and you are bound to 
get as many answers as people whom 
you ask. 

A further counter-argument which 
is often heard, is that practitioners 
who are not suitably qualified will not 
render a sufficiently high quality of 
service. They will not be effective 
enough and will prejudice their 
clients' cases. It is difficult to under
stand the merits of this argument. 
Some legal representation is bound to 
be better than no legal representation 
at all. The comparison that one 
should make in order to judge the 
validity of this argument, is not 
between those lesser qualified mortals 
who would enter the portals of the 
court under a free dispensation, and 
today's advocates; one must compare 
the legal expertise of lay people who 
cannot afford counsel, with the exper
tise oflesser qualified representatives. 
In an imperfect world a better imper
fect solution is still preferable to a 
worse imperfect solution. 

((Mere membership oJthe Bar and 
mere seniority will not suitably 
qualify a man to go to the Bench. )) 

Junior Bar 
A further counter-argument which is 
often heard is that the junior Bar 
would suffer in that the public would 
not brief members of the junior Bar, 
but would rather brief attorneys. It 
is not clear why this would be so, 
unless it is perceived by the public 
that members of the junior Bar are 
too expensive to be briefed, and that 
attorneys could be briefed more 
cheaply. The only reason why this 
perception would exist, is because the 
Bar makes it impossible for the junior 
Bar to price itself in accordance with 
the demands of the marketplace. 
Otherwise the public should be keen 
to brief qualified members of a 
professional body. How will a firm of 
attorneys, with its notoriously high 
overheads, ever compete with a 
junior advocate for briefs in the 
Motion Court or divorce actions in 

the unopposed Divorce Court? 
Besides, this argument defies reality. 
The most lucrative source ofwork for 
very junior advocates is Magistrate's 
Court trial work which may just as 
well be handled by an attorney; yet 
one can attend the trial roll call at the 
Johannesburg Magistrate's Court on 
any weekday and see the number of 
junior advocates who appear - they 
far exceed the numbers of attorneys. 

The Bench 
A further argument which is often 
raised, is that the Bar is the feeding 
source for the Bench. Now of course 
the argument about right of appear
ance is not quite the same as the argu
ment as to who should sit as judges; 
but let us assume for the moment that 
judges will have to be appointed from 
all representatives who may appear 
in the Supreme Court. The tradi
tional argument is that members of 
the Bench will not be suitably quali
fied unless they come from a very 
strong independent Bar. Firstly, 
because members of the Bar are liti
gation specialists, and secondly 
because their independence ensures 
their neutrality on the Bench. As for 
the first, we all know that all members 
of the Bar are not qualified to go to 
the Bench. Mere membership of the 
Bar and mere seniority will not suit
ably qualify a man to go to the Bench. 
He will be selected to go to the Bench 
on account of his personal ability. 
There is no reason to assume that that 
will change in a deregulated legal 
representative system. Why the offi
cials of the State who elect members 
of the Bar to go to the Bench would 
suddenly throw those standards over
board in a deregulated system, is 
difficult to grasp. Today they would 
not appoint a hack of 30 years' stand
ing who has no proven record in 
Court; why would they pick an attor
ney who knows nothing of the law or 
litigation? 

((Let us not Jor a moment belfeve 
that advocates have neither strong 
opinions Javouring particular 
groups oJpersons or political view
points) nor strong relationships 
with clients. )) 

In the same regard the argument 
is sometimes heard that prospective 
judges should have practical 
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experience as advocates as a prere
quisite to ensure a high quality of 
judicial behaviour. In other words, 
unless a man has had practical 
experience of the presentation of an 
argument, cross-examination of a 
witness, weighing up of probabilities 
and so many other skills which 
accompany litigation , he will not 
make a good judge. This may be so. 
lt is like saying that a man will not be 
a good football coach unless he has 
played the game. So what? Presently 
judges are only appointed from 
amongst the ranks of silks on account 
of their litigation skill, knowledge and 
experience. Why would judges not 
still be appointed by reference to 
those criteria if the rules change? 
Besides, if there is such concern about 
these criteria, why not make them 
legal requirements by legislating, for 
example, that judges may only be 
appointed from amongst practi
tioners with, say, at least 15 years' 
litigation experience? Or better even, 
make it possible for practitioners to 
regulate the requirements for admis
sion to the Bench . They, after all, 
have to appear before the judges. 

Independence 
As for the idea of independence let us 
not dabble in the naive. Let us not for 
a moment believe that advocates have 
neither strong opinions favouring 
particular groups of persons or politi
cal viewpoints, nor strong relation
ships with clients. lt has never been 
viewed as an obstacle to the appoint
ment of ajudge to the Bench that the 
vast majority of his practice consisted 
of State-funded work for the South 
African Police; or for the ANC; or for 
the National Party; or for a Trade 
Union Federation. If bias is the 
problem, we have recusallaws to deal 
with it. lt is an insult to the attorneys' 
profession to claim a monopoly on 
professional independence in this 
way. 

Let the public have a choice. The 
traditionalists say no; they say the 
public knows not what they do. In 
this context Southwood SC quotes 
the example cited by Lord Benson of 
a general medical practitioner (as 
opposed to a qualified surgeon) who 
is chosen to amputate a man's leg, 
with disastrous results. The analogy 
is misleading, with great respect to 
both Lord Benson and Southwood 
SC. The true analogy would indicate 
what choice the patient has: Must he 
employ a surgeon (whose services 

perhaps he cannot afford or get) 
or otherwise die of gangrene? My 
concern is not with those who can 
obtain the surgeon's services, but 
with the latter category: the hapless 
victims of an overregulated system. 

Note: 

In considering the proposed deregulation 
of the professions, an important con
sideration to be borne in mind is the 
question of the maintenance of standards 
in and the smooth functioning of the 
Supreme Court, as well as the question 
of costs. Much has already been written 
on these topics, but the following extract 
from Not the whole truth (p 172 et seq) by 
former Natal Judge-President FN 
Broome may provide food for further 
thought: 

One of the small Select Committees was in 
relation to N el's Bill ... to preserve the 
rights of dual legal practitioners in Natal. 
The comm ittee by a majority of one 
approved the Bill. Then followed a strenu
ous fight in the House , conducted by Nel 
with great Parliamentary skill. It was a Pri
vate Member's Bill , and with legislation 
of that so rt the greatest difficulty is to get 
the House to give enough time to see the 
Bill through. By incessant lobbying Nel 
was able to get members to believe that he 
was championing the cause of the under
dog and so to rouse their sporting instincts . 
My own duty to the Natal Bar and Bench 
required me to oppose the Bill. I did what 
I could, but in the art of lobbying I was no 
match for Nel. He persuaded the House to 
give the necessary time and was success
ful in preserving a quorum when mem
bers, who were mostly not seriously 
interested in a matter concerning Natal 
only, wanted to go out and dine or drink. 
In the end the Bill was rushed through all 
its stages in the shortest possible time , not
withstanding the oratorical efforts of 
m ysel f and the few friends I had been able 
to muster. In due course the Bill became 
law, with the result that all Natal attorneys 
with the right to practise as advocates 
remained entitled to exercise that right 
until the end of their lives. The class ofdual 
practitioners is of course a dying class and 
in anot her generation it will have disap
peared. 

In 1939 the general feeling throughout 
the legal profession in SoLith Africa, except 
among the relatively small number of dual 
practitioners in Natal, was overwhelm
ingl y in favour of the system then prevail
ing in the Cape, the Transvaal and the 
Orange Free State and well on the way in 
Natal. From its very early days the legal 
system in South Africa has been based 
upon a separation of the functions of an 
advocate from those of an attorney. That 
one person should at the same time exer
cise both functions, as is the position in the 
United States, Canada and elsewhere , has 
always been repugnant to our legal ideas. 
One of the main arguments in favour of 
abolishing the Natal system of dual prac
tice was that it ran counter to traditional 
practice in the rest of South Africa and 
was, in effect, foreign and un-South Afri
can. Those who supported Nel's Bill in 
1939 did not do so because they thought 
the Natal system a good one but because 

they thought it unjust to deprive indi
viduals of a vested right. That the profes
sion should be fused was not then an issue 
at all. Unfortunately, during the last ten 
years a movement towards fusion has 
become evident. It is understandable that 
a few individuals would be better off under 
a system of fusion, for instance the ageing 
advocate who for some reason cannot look 
forward to a seat on the Bench and so 
would welcome the opportunity of being 
able to enter into partnership with an attor
ney and retire gradually from the strenu
ous life at the Bar. But if the question of 
fusion is regarded from the aspect of what 
is best for the profession as a whole - and 
indeed for the country - there can be only 
one opinion. Those who favour it claim 
that it would reduce the cost of litigation, 
but it is very doubtful whether it would 
have any appreciable effect, for if two 
separate services are performed the client 
will have to pay for them and it will be no 
cheaper for him to pay one person than to 
pay two. The costs oflitigation fall mainly 
under three heads: the attorney's fees, 
counsel's fees, and the attorney's disburse
ments other than counsel's fees. The third 
head could hardly be affected by fusion, 
and I have never heard it suggested that 
attorneys would be prepared to reduce 
their fees in return for the right to practise 
also as advocates. The blame for the heavy 
cost of litigation is usually attributed to the 
exorbitant fees demanded by counsel, but 
there are two facts which categorically 
dispose of the charge. First, anyone who 
takes the trouble to consider the figures will 
find that during the last twenty years attor
neys ' fees have risen far more steeply than 
counsel's fees. Second, counsel's fees are 
governed solely by what the public is pre
pared to pay . It is true that societies of 
advocates prescribe the minima, but the 
maxima depend upon ordinary economic 
principles. If a litigant specially wants the 
services of a fashionable leader he must 
natura lly pay for them, but he is not 
obliged to retain a fashionable leader. 
There are plenty of competent juniors 
available. Unless fusion means that the 
legal profession is to become a branch of 
the civil service or something in the nature 
of a public utility corporation with lawyers 
on a salary basis or regulated by a rigid 
tariff, in which case we can say goodbye to 
an independent judiciary and indeed to 
democracy as we understand it, economic 
principle will continue to govern the sit
uation . 

My expe rience of the dual practice as a 
dual pract itioner , as an advocate and as a 
judge entitles me to speak with some 
authority on this subject, but I will confine 
myself to only one further observation. 
Attorneys are apt to resent having to brief 
counsel for small Su preme Court matters 
such as unopposed applications and default 
divorce trials because they believe that they 
could handle these matters just as well as 
counsel. Throughout my twenty-two years 
on the Bench I have watched the perfor
mance in Court of dual practitioners in 
simple matters of this sort, and I could 
number those who were capable of doing 
the job on the fingers of one hand. If the 
unopposed work in Durban were to be 
handled solely by dual practitioners, the 
services of a judge would be required for 
two full days a week, instead of for one as 
at present. • 
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