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Introduction 
S v Louw 1992 1 SACR 557 (C) high
lights the enormous difficulties faced 
by a presiding officer in deciding an 
appropriate sentence for an accused 
parent found guilty of ill-treatment of 
a child in contravention of s 50( 1 )(a) 
of the Child Care Act 74 of 1983, or 
of the common law offence of assault 
involving a child. Such an accused is 
also known as a "child-abuser" or a 
"baby-batterer". Although it is 
generally accepted that such a child
abuser may also include somebody in 
loco parentis, for the purposes of this 
discussion, the term will be limited to 
child-abusers who are parents of the 
victim. 

In cases involving child-abusers 
the presiding officer already has' 'the 
extremely difficult task of attempting 
to let the punishment fit the crime 
and the criminal and to serve the 
interests of society in such a manner 
as to achieve an approximation to the 
desirable harmonisation of the deter
rent, preventive, reformative and 
retributive objects of punishment" . 
(S v Shangase 1972 2 SA 410 (N) 422E.) 
This task is further complicated by a 
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combination of factors which will be 
discussed below. It seems that a court 
dealing with a child-abuser will, 
before imposing a sentence, have to 
decide whether to view the abuse as 
a form of "family disease" and there
fore try and look for a "cure" for the 
accused, or to regard the offender as 
an "ordinary" criminal and sentence 
him accordingly. In its endeavour to 
punish the offender the court may, 
more particularly where it imposes a 
prison sentence or a substantial fine, 
also punish the victim as well as the 
family. On the other hand, this con
cern for the victim and the family 
may lead to an equally undesirable 
situation of too lenient a sentence for 
an offence which is not only serious 
but also extremely difficult to detect 
and to prosecute successfully. It is 
mainly in the imposition of a substan
tial fine or imprisonment where 
problems are mostly experienced . 
This discussion is an attempt to iden
tify some of the factors creating these 
problems. 

The complainant 
Among the factors complicating the 

task of the presiding officer are the 
following: 

o 	The child in question or the other 
spouse to a marriage may 
experience negative psychologi
cal feelings of guilt as a result of 
testifying against the accused. 

o 	Such a child or other spouse may 
experience the same negative psy
chological feelings as a result of 
"contributing" to the conviction 
of the accused and to his being 
branded as a criminal. 

o 	Victims may not be interested in 
prosecution, not only out of fear 
of the accused, but also out oflove 
and economic concerns. 

o 	The complainant - because of 
his age - may be unable to give 
a good account as to how he was 
abused or how frequently the 
abuse took place. 

The above list is not exhaustive, but 
the factors mentioned clearly indicate 
that in formulating the sentence, the 
court will have to rely on the evidence 
of people other than the victim in 
order to decide upon a proper 
sentence. 
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The crime 

Regarding the crime itself, the follow
ing are some of the complicating fac
tors (again it should be emphasised 
that the list is not meant to be 
exhaustive): 

D 	 Because of the fear of social 
stigma, the offence is difficult to 
detect in that for reasons men
tioned above the complainant 
and the other spouse may be 
uncooperative to the prosecution 
and the courts. 

D 	 The nature of the crime (assault 
on young children) is such that 
society should and does express 
its dismay and disgust and there
fore demand appropriate severe 
sentences. 

D 	A difficult question facing the 
court is whether to treat parent 
child-abusers differently from 
"ordinary" criminals convicted 
of common law assault. 

The accused 
Regarding the accused parent child
abuser it has been said of child
abusers that' 'it is a characteristic of 
batterers to deny responsibility for 
their abusive behaviour, and to be 
unwilling to seek help", making the 
task of the courts of reforming them 
difficult. More particularly: 

D 	 Violent behaviour by a parent 
towards his child often results 
from a complicated mix of psy
chological and situational factors. 
The result is that the moral 
blameworthiness of some parent 
child-abusers is diminished by 
these factors. Consequently the 
courts sometimes treat them like 
persons suffering from some 
disease. 

D 	 Where the child-abuser is also the 
breadwinner in the family it 
becomes extremely difficult to 
impose a substantial fine or to 
sentence him to imprisonment 
because to do so may harm the 
victim or his family and destroy 
the family unit. TheJudge in S v 
Louw (supra at 560C) stated that 
the interest of society can seldom, 
ifever, be promoted by a sentence 
which can cause permanent 
damage to a father-child relation
ship and which can destroy the 
unity of the family. Referring to 
the imprisonment of a father for 
chastising his child excessively, 
the court further stated that it 
might sometimes lead to more 

negative consequences than the 
abuse per se. 

Interest of society 
As far as societal interest is concerned 
the following factors inter alia compli
cate the sentencing process in cases 
involving parent child-abusers. 

D 	 Society ought to be interested in 
stable and happy marriages with 
the result that the court will 
always endeavour to impose a 
sentence which will avoid the 
breakdown of a marriage. 
Imprisonment and the imposition 
of a substantial amount as a fine 
may in certain circumstances be 
viewed as contributing to the 
breakdown of a marriage rather 
than promoting the rehabilitation 
of the family. 

D 	 On the other hand however, it 
ought to be in the interest of soci
ety that society should by means 
of sentences imposed by the 
courts indicate its disgust or dis
may at the actions of a child
abuser. In the words of a magis
trate in S vS 1985 3 SA 519 (T) 
527E-F: 

'n Beskaafde gemeenskap keur 
optrede soos hierdie ten sterkste af 
en gepaste strawwe wat herhalings 
van sulke optrede sal voorkom 
moet eenvoudig opgele word 
sodat die beskuldigde self en ander 
met soortgelyke neigings kan 
kennis neem dat dit nie 'n mis
daad is wat enigsins deur die howe 
geduld sal word nie. 

Clearly in his endeavour to 
preserve the marriage, the presid
ing officer faced with the task of 
sentencing a parent child-abuser 
may impose a lenient sentence 
not reflecting the community's 
disapproval of the actions of the 
accused. This problem has 
induced the courts to caution that 
imprisonment of a child-abuser 
will not be inappropriate in all 
cases of child abuse by a parent. 
In the case of, for example, a seri
ous assault or where there is no 
real prospect of the rehabilitation 
of the accused's family the court 
has held that imprisonment may 
be appropriate. The Judge in S v 
Louw (supra at 560F) held that 
imprisonment as a punishment of 
this kind of offence ought to be 
reserved for imposition in excep
tional cases of serious ill 
treatment where there IS no 
appropriate alternative. 

Conclusion 

It is submitted that because of the 
various complicating factors involved 
in the offence of child abuse, among 
others those mentioned above, it will 
always be a difficult task to find an 
appropriate sentence for a parent 
child-abuser. The task requires the 
involvement of all people charged 
with the administration ofjustice. It 
would be helpful if prosecutors were 
to thoroughly investigate these cases 
in order to decide whether or not a 
criminal prosecution is desirable. 
Research will have to be undertaken 
into the alternative methods of resolv
ing domestic violence other than 
criminal proceedings - including 
perhaps mediation, etc. Facilities and 
personnel involved in the counselling 
and treatment of the offenders should 
be improved and made available to 
the court. The magistrate's response 
to theJudge's query in Sv Louw (supra 
at 5591-J), pertinently brings to the 
fore the problem oflack of facilities. 

In antwoord op my navraag waarom 
'n opgeskorte vonnis met onder 
andere 'n voorwaarde dat die beskul
digde vir' n tyd lank onder toesig en 
terapeutiese hulp van 'n proefbeampte 
geplaas word nie oorweeg is nie, het 
die landdros geantwoord dat so 'n 
vonnis nie oorweeg is nie omdat 
Laingsburg nie oor 'n proefbeampte 
beskik nie en die naaste een op Wor
cester gestasioneer is, wat 160 km 
daarvandaan is 

remarked the Judge. According to 
the magistrate he could also not con
sider imposing periodic imprison
ment because of the fact that the 
prison was 160 km away. 

Both S v Louw and S v S illustrate 
the need for a court to properly 
inform itself of all relevant factors in 
order to arrive at an appropriate sen
tence for a parent child-abuser. It is 
important in the writer's view for evi
dence to be placed before the court 
which will assist the presiding officer 
in discharging the difficult task of 
deciding whether a parent child
abuser suffers from a "disease" or 
not. The presiding officer in this type 
of case should endeavour to suppress 
his dismay and disgust at the nature 
of the offence. He should try - in the 
interest of society, the victim and the 
offender - to arrive at a sentence 
that would not be too lenient by over
emphasising the rehabilitation of the 
family life or too severe by over
emphasising society's abhorrence of 
child abuse. 
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