
Racial harmony 

in the legal system 


The article entitled"Die juriestelsel in 'n veelrassige 
samelewing' , , which appeared in the previous edition 
of Consultus, was primarily based on the acquittal of 
four white policemen by a predominantly white jury 
on charges of assault on Rodney King, a black man, 
in April 1992 at Simi Valley, nearby Los Angeles, and 
the events that followed the trial as a result of which 
53 people were killed, 2 400 injured, 5 500 fires 
started and damages to the extent of $77.5 million 
were caused in Los Angeles. 

In the August 1992 edition of the American Bar 
Association (ABA)Journal an article written by Talbot 
"Sandy" D'Alemberte, the President of the Ameri

can Bar Association, appeared under the heading 
"After the Verdict: Racial Injustice and American 
Justice". Particularly in view of our endeavours to 
bring about a new South Africa, this article is 
illuminating since it clearly illustrates what we should 
do or refrain from doing to ensure that racial harmony 
is established in the legal system. The USA has been 
grappling with this matter for the past 24 years and 
we can certainly learn from the experience gained in 
that country. It has accordingly been decided to 
reproduce D'Alemberte's article below, with the kind 
permission of the ABA Journal. 

S
uppose you were transposed 
over to China or Tibet and you 
had hit somebody in your car 
and you were sitting in their 
court. How would you feel? 

Detroit lawyer Cornelius Pitts told 
this to a Wall StreetJournal reporter to 
convey how a black person accused 
of a crime or involved in a civil 
proceeding feels in a typical Ameri
can courtroom. 

Visit any criminal trial just about 
anywhere in America and you will 
see what Pitts depicted. The judge, 
prosecutor, defense attorney, clerk, 
stenographer, bailiff and jurors over
whelmingly are white - and the 
defendant is likely to be black or 
Hispanic. 

our stated ideals ofjustice for all, and 
they burden our colleagues in the 
legal profession who must work in 
such a system. 

Everything I know tells me that 
American lawyers can help change 
this - that, in fact, we should lead 
a drive for the changes necessary to 
eliminate racism in our justice 
system. 

That's why the ABA formed a 
Task Force on Minorities and the 
Justice System shortly after the Los 
Angeles riots following the Rodney 
King verdict. Its recommendations 
can provide an action plan to revive 
reform efforts leading to equal justice 
throughout America - building on 
the great work done by the ABA 

Fortunately, many states have 
already taken the initiative. Since 
1986, over a dozen states have 
studied the problem of racial and eth
nic bias in their judicial systems and 
begun to implement the recommen
dations. I was particularly impressed 
by the report of the Florida Commis
sion , chaired by my good friend and 
former law partner, Frank Scruggs. 
Other states are forming such efforts 
today. 

These state reports document what 
most of us already know - that racial 
discrimination is widespread and 
deep frustration is pervasive among 
minority Americans. 

"The fact is that minorities do not 
trust the court system. They don't 
trust it to resolve their disputes or 

Racial disparities like this burden Commission on Opportunities for administer justice fairly," said 
our justice system with the appear Minorities in the Profession, first Desiree Leigh of Seattle, coordinator 
ance - and often the reality - of chaired by Dennis Archer and now of a national conference on bias in 
unfairness. These disparities mock by Robert Grey. state courts. 

CONSULTUS APRIL 1993 73 



Or, as the New York StateJudicial 
Commission on Minorities put it, 
"There are two justice systems at 
work in the courts of New York, one 
for whites, and a very different one 
for minorities and the poor." 

Here are some of the problems 
cited in the reports: 

Disparate bails 
Many minority defendants serve 
their punishment before beingjudged 
guilty or innocent of crimes simply 
because they cannot make bail. In 
New Jersey, over 90 percent of all 
persons in jail for inability to pay bails 
of $500 or less were minorities. A 
Florida study found that whites were 
more likely to receive lower or no 
bail, all things being equal. The New 
York study found that bail decisions 
based on "community ties" dis
proportionately favored whites 
accused of crimes. 

Sentences 
Sentences are harsher for minorities 
than for whites convicted of the same 
offenses. One national study, The 
Sentencing Project, found that black 
males in America were four times 
more likely to be imprisoned than 
black males in South Africa. 

In one New York county, 39 per
cent of white felons with prior records 
received prison sentences, compared 
to 52 percent of black felons charged 
with similar crimes and with similar 
criminal records. Another study 
found that in rape cases, where the 
victim knew the rapist, a black man 
was nearly twice as likely to be impri
soned for raping a white woman as 
for raping a black woman. In New 
Jersey, eight out of 10 of those in state 
juvenile institutions are minorities. 

America's "get tough" approach 
to drug offenders has helped create 
pronounced racial disparities. The 
Federal Judicial Center found that 
blacks got 49 percent longer sentences 
than whites for equivalent federal 
drug offenses . 

Death penalty 
The ultimate injustice happens to 
blacks convicted of capital crimes. 
Half of the 2,588 people in death row 
today are minorities, mostly blacks, 
who comprise 38.9 percent of death 
row inmates. 

The race of the victim is even more 
significant - 83 .6 percent of those on 
death row are there for murdering a 
white person. A Florida study found, 
" Other things being equal, the odds 
of a death sentence for those who kill 
white victims are approximately 3.4 
times higher than for those who kill 
African-Americans. ' , 

Lack of legal services 
Because they are more likely to be 
poor, minorities benefit less from 
legal services than whites. New York 
City's Legal Aid Society estimated 
that, out of 2 million poor people 
there, some 400,000 need some form 
oflegal assistance in any given year. 
But the combined resources of all 
legal services agencies in the city 
allow them to serve only 60,000 poor 
people each year. Various state 
studies oflegal needs of the poor have 
found that 80 to 90 percent of those 
needs go unmet because of the lack 
of an affordable lawyer . 

This lack of help means that 
minority criminal defendants are 
more likely to depend on inade
quately funded and overworked pub
lic defenders. Minorities also are 
more likely to go without represen
tation in civil matters. Perhaps as a 
result, in a Washington state study of 
asbestos cases, minority plaintiffs 
received lower average settlements 
than whites. 

Underrepresentation 
in the legal profession 
Of America's 729,000 lawyers in 
1990, only 3.2 percent were black and 
2.7 percent Hispanic, according to 
the U. S. Bureau of Labor Statistics. 
As the Florida report stated, "The 
underrepresentation of minorities as 
attorneys and judges serves to per
petuate a system which is, through 
institutional policies or individual 
practices, unfair and insensitive to 
people of color. ' , 

Several states noted also that cor
porate law firms hired even smaller 
percentages of minority lawyers. 
During the great expansion of the 
1980s, the National LawJournal found 
that the percentage of black lawyers 
in the nation's 250 largest law firms 
increased only from 1.6 percent to 1.7 
percent. The percentage of non
minority women in the same firms 
increased from 15.5 percent to 24 
percent during the same period. 

Only 49 of the 250 firms had more 
than one minority partner. In New 
York state, there were only 70 
minority partners among the 4,086 
partners in large firms there. 

As a result, black law school gradu
ates overwhelmingly go into solo 
practices or government. A black 
Florida lawyer said, "Major law 
firms are not hiring us; they do not 
recruit us; they do not want us. They 
say: 'Well, go to the public sector'." 
Or, as former ABA President 
Chesterfield Smith said, "Minorities 
don't come from a level playing field . 
They must rebut the presumption 
that they are not qualified." 

Better representation in corporate 
firms is important because they 
strongly influence a wide array of 
conditions in society, and minorities 
should have a role in that. As stated 
in the New York report: 

, 'This [influence] is obviously true 
in corporate law .. . but the efforts 
of a small segment of these corporate 
lawyers have become increasingly 
important in environmental, civil 
rights and civil liberties areas. If 
blacks are to have a substantial 
influence on shaping legal strategies 
and policies in the future, they have 
to have access to the resources and 
authority of these law firms." 

Underrepresentation 
in the courts 
The small share of America's judges 
who are minorities begins at the fed
erallevel and continues throughout 
our justice system. Only 4.3 percent 
of 837 federal judges are black, and 
progress has stalled because only 16 
black (and 1 7 Hispanic) federal 
judges have been appointed in the last 
11 years. 

In New York state, only 71 blacks 
and 19 Hispanics are among the 
state's 1,036judges. There were only 
14 black and seven Hispanic judges 
out of323 state judges in NewJersey 
in 1989. Hispanic judges account for 
only 7 percent of Arizona's state 
judges. In California's Santa Clara 
County, only one of the 47 judges is 
black. In Michigan's Wayne 
County, which includes Detroit, only 
seven of the 35 circuit judges are 
black. 

In a nation in which the percentage 
of minorities is nearing 25 percent 
and growing, increased minority 
representation on the bench would 
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greatly improve both the reality and 
the perception of fairness. 

Law schools 
D espit e thi s need for greater 
represe ntat ion of minorities, 
minority en roIlment in America's 
law schools has not expanded signifi
cantly in recen t years. Nationwide, 
only 14 percent of law students are 
minorities. 

In Florida, minorities comprise 
nearly 40 percent of kindergarten 
through 12th grade students, but only 
17 percent of law students. Blacks 
comprise only 4.5 percent of Florida's 
law students. 

In short , the state reports and other 
studies consisten tly depict a justice 
system still burdened by racial and 
ethnic injustice . 

They show a haunting familiarity 
to those who read the 1968 Kerner 
Commission report that described a 
society diverging in two - one black, 
one white , separate and unequal. 
And they m ay discourage those who 
hoped that the efforts begun 24 years 
ago would have solved our problems 
of inequality and racism by now. 

The American legal profession 
must not shrink from these problems, 
and we can take heart that we have 
over the years advocated many of the 
solutions needed. The ABA has a 
long record of opposition to racial dis
crimination and has adopted policies 
to urge greater funding for legal ser
vices to the poor, opposed racial dis
crimination in capital sentencing, 
and encouraged enlightened hiring 
and recruitment practices for law 
schools, law fi rms and the courts. 

Yet much more needs to be done 
and new approaches are in order. We 
need to overcome the resignation and 
indifference that has gained ground 
recently . W e need to examine the 
problems of racial and ethnic inequal
ity in our j ustice system and identify 
practical steps to solve them. 

Then we need to act decisively as 
leaders in our communities and 
through the organized bar. As law
yers called to administer justice, we 
cannot afford to do less. • 

ERRATUM 

In line 21, third column, page 96 of 
the October 1992 issue of Consultus the 
word "practitioners" should be 
" politicians" . The error is regretted. 
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Third National Bar Conference 

CaQe Town 7&8AQril 1994 


The Cape Bar will be hosting the Third N ational Bar Conference on 
7 and 8 April 1994 in Cape Town. The Easter weekend is from 1 - 4 
April 1994 and the Two Oceans M arathon , one of the Cape's sport
ing annual highlights, is on 2 April 1994. T o further whet the appetite 
of sporting enthusiasts, a day/night cricket International between South 
Africa and Australia is scheduled at Newlands on Wednesday 6 April. 
We hope to offer delegates tickets to the m atch . 

The conference will be launched with an informal brunch at the Vic
toria and Alfred Waterfront, the focus of the tourist industry in South 
Africa, on the morning of Wednesday 6 April 1994. 

Discount packages for travel to and from , and accommodation in 
Cape Town will be available. Details as well as the conference 
programme and speakers will appear in the O ctober 1993 issue of Con
sultus. 

Please diarise these dates. The Cape Bar looks forward to welcom
ing you and your family to the Mother C ity. 

Announcement 

The following announcement is published at the request of the Chris
tian Lawyers' Association: 

The Christian Lawyers' Association was launched on 8 Decem
ber 1992, at a meeting held in the Boardroom of the Natal Law Soci
ety in Durban. 

It is an interdenominational association which has amongst its 
principal aims the presentation of a Christian Legal Perspective in 
the new South Africa and participation in programmes of legal 
assistance to the community in co-operation with other organisations. 

The launch meeting was attended by 32 persons. The members 
represented a broad spectrum of churches and the legal profession, 
including magistrates , attorneys and advocates. 

It is proposed to establish regional branches country-wide as soon 
as possible. 

Should further information be required the Secretary of the Associa
tion can be approached at (031) 304-6341. H is address is PO Box 771, 
Durban 4000. 

Butterworths Prize 

Advocate HJ Fabricius SC was awarded the 1992 Butterworths 
Prize for the article containing the most u seful and best motivated 
law reform proposal, namely "The proposed Bill on Human 
Rights: The practical implications" (1992) 5 Consultus 106 . 
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