
Mandatory sentences 
Michigan's drug laws, enacted in 
1978, are by far the toughest in the 
United States; they provide for a 
mandatory life sentence without 
parole for possessing more than a 
pound and a half of cocaine - which 
is equal only to the punishment for 
first-degree and felony murder. Only 
one other American State, Alabama, 
imposes a mandatory life sentence 
without parole for cocaine possession, 
and only then for quantities in excess 
of 22 pounds. 

The Michigan Supreme Court, 
however, held in June 1992 that the 
abovementioned mandatory sentence 
was unconstitutional, in that the 
penalty was so disproportionate to the 
crime that it violated the State's con
stitutional ban on cruel or unusual 
punishment. As its remedy, the court 
ordered that all prisoners serving a 
mandatory life sentence for the same 
offence be considered eligible for 
parole after 10 years. 

The decision was at variance with 
a ruling in 1991 by the United States 
Supreme Court, which held that the 
Michigan law did not violate the 

Eighth Amendment ban on cruel and 
unusual punishment. 

The Michigan Constitution substi
tutes the word "or" for "and"; and 
the Michigan Court concluded that 
the textual difference appeared to be 
neither accidental nor inadvertent. It 
therefore felt free to deviate from the 
US Supreme Court's decision. (ABA 
Journal, September 1992) 

In South Africa mandatory sentences 
have almost completely been removedfrom 
the statute book. But in view ofthe alarm
ing increase ofcertain types ofcrimes in this 
country the time may well arrive to recon
sider the present legislative policy in this 
field. Ho wever) it goes without saying that 
if such a change is effected) it should be 
clearly understood that the executive should 
discontinue the practice followed in recent 
times by releasing prisoners indiscrimi
nately. 

Die Hooggeregshof 
as leidinggewer 
Viator lees meermale uitsprake van 
die Appelhof nie soseer vanwee 
belangstelling in die bepaalde onder
werpe nie maar eerder vanwee die 

genot wat mens put uit logiese 
beredenering en suiwer taalgebruik 
- wat kenmerkend van ons Appel
hof is. So 'n uitspraak is die van 
Kriegler Wn AR (waarmee Nestadt 
en Nienaber ARR saamgestem het) 
in die saak van S v R 1993 1 SA 476 
(A), dog met die verskil dat hierdie 
uitspraak van meet af aan die leser se 
belangstelling prikkel en dit enduit 
behou. Die uitspraak behels 'n 
meesterlike ontleding en uitleg van 
die problematiek rondom straftoe
meting en meer bepaald die betrek
like nuwe wetgewing aangaande 
korrektiewe toesig. In die heel beste 
tradisie van die Appelhof is 'n stuk 
wetgewing, wat voorasnog newel
agtig vertoon het, klinkklaar oop
gevlek en opgedis vir regsprekende 
beamptes, staatsaanklaers, proku
reurs en advokate. 

Gesien veral uit die oogpunt van 
die laer howe, is die uitspraak van 
besondere waarde deurdat dit wel
deurdagte leiding gee. Dit isjammer 
dat party regters van provinsiale 
afdelings klaarblyklik nie die belang
rikheid van hul leidinggewende 
verantwoordelikhede in strafsake 
besef nie. Appelle en hersienings in 
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strafsake gaan nie uitsluitlik daaroor 
of'n landdros se uitspraak reg ofver
keerd is nie. Van groter belang, wat 
die bree regsbedeling betref, is dat 
waar gefouteer is, leiding gegee moet 
word om te probeer voorkom dat nie 
net die landdros wat die betrokke 
saak verhoor het nie, dog ook land
droste in die algemeen, nie weer 
dieselfde fout of dwaling begaan nie. 
Nog meer: Soos Kriegler Wn AR in 
vermelde saak gedoen het: reg
sprekende beamptes moet aan die 
hand gevat en gewys word watter pad 
geloop moet word en watter slaggate 
vermy moet word om by die regte 
antwoord uit te kom. 

Dit bly nog vir Viator )n raaisel dat die 
SA Regskommissie kon aanbeveel dat )n 
Konstitusionele Hof - as aparte kamer van 
die Appetafdeling - ingestel word en dat 
regsakademici en blykbaar ook ander regs
geleerdes direk in daardie HoJaangestel moet 
kan word. Die bestaande stelsel het hom
self immers oor en oor bewys. Provinsiale 
Afdelings van die Hooggeregshofdien as )n 
ideale sijtingsmeganisme om te verseker dat 
regters wat die beste vir die taak toegerus is 
in die Appelafdeling aangestel word. En 
soos die Afdeling nou weer met betrekking 
tot korrektiewe toesig nuwe veld gebraak en 
eJfektiewe leiding gegee het) sal hy dieselfde 
met betrekking tot )n akte van menseregte 
doen. Suid-Afrikaanse appelregters het hul
selfoor diejare onderskei as mense met groot 
wysheid en insig en Via tor het geen twyfel 
nie dat hulle die beoogde akte van menseregte 
ook met onderskeiding sal hanteer. Dit is 
nie nodig dat proefnemings gemaak word 
met mense wat nie die geleentheid gehad het 
om hulselfas regsprekers to bewys nie. Die 
Appelafdeling - wat die laaste woord moet 
spreek - is nie )n plek vir proefnemings 
nie. (Vgl egter ook ('A Constitutional Court 
for South Africa?)) deur prof TJ Kruger SC 
LLD elders in hierdie uitgawe.) 

Strange decisions 
In terms of the South African Law 
Commission Act 19 of 1973 the Com
mission shall consist of seven mem
bers. At present it is composed as 
follows: two judges, one attorney, 
two academics and two civil servants. 
There is therefore no vacancy on the 
Commission. 

It appears that the advocates ' 
profession has from time to time not 
been represented on the Commis
sion. For example, since 1 November 
1990 no practising advocate has been 
serving on the Commission. This is 
contrary to the spirit of the Act which 
contemplates that the Commission 
should be representative of all 
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branches of the legal fraternity. At no 
time in the history of the Commission 
has it for instance occurred that the 
attorneys' profession was not 
represented on the Commission. 

Surely, the fact that judges who at 
some stage of their lives had been 
associated with the Bar, are serving 
on the Commission, cannot serve as 
an excuse to overlook the advocates' 
profession. It is also a rather strange 
situation that two academics - but 
not a single practising advocate 
are members of the Commission. 

Non-lawyer Minister 
The new British Columbia (Canada) 
Attorney-General, Colin Gabel
mann, is a non-lawyer who candidly 
admits he had never been in a court
room until his appointment. But Mr 
Gabelmann is not concerned . On the 
contrary, he believes that his lack of 
legal training gives him a broader, 
more objective view of the law. He 
continues: "The criminal justice sys
tem can be fairly intimidating to 
somebody who has had no role in it. 
But in dealing with the issues that 
come through this office and through 
the senior parts of the Ministry once 
you sit and analyze them and work 
them through they become, if not 
simple, they at least become manage
able and straightforward." (The Law
yers Weekly, 26 June 1992) 

Canada has afederal Minister ofJustice 
but in the provinces the Ministers entrusted 
with justice matters are called Attorneys
General. The official duties of such an 
Attorney-General are therefore not likely to 
be very complicated but it is nevertheless 
seen from a South African perspective 
rather surprising to note that a lay person 
holds that o.ffice in British Columbia. Need
less to add) in South Africa the Minister 
ofJustice has invariably been a lawyer. 

Judicial appointments 
in Britain 
In explaining why there are not more 
women or members of ethnic minori
ties on the Bench in Britain, the Lord 
Chancellor, Lord Mackay, amongst 
other things, said: 

It has to be recognised that I cannot 
appoint to positions of such respon
sibility people who do not have the 
necessary qualities to do the job, and 
it is a simple fact that at present there 
are not enough women or ethnic 
minority candidates in the legal 
profession in the appropriate age 

groups who are suitable for appoint
ment to enable me to do as much 
about it as I should like. Nothing 
would be worse for the reputation of 
the judiciary in this country than for 
me to lower the standards for appoint
ment to the judiciary simply to ensure 
a different racial or sexual mix. 

Lord Mackay pointed out that it was 
up to the profession to provide a 
wider range ofjudicial candidates by 
ensuring that female and ethnic 
minority lawyers were not placed at 
a disadvantage, particularly in their 
early professional life. (Gazette, 30 
October 1991) 

New policy in judicial 
appointments 
According to the August 1992 issue 
of the New Zealand Law Journal the 
appointment of a Mr Justice Blan
chard at Auckland with effect from 
3 August 1992 - who had not been 
active in court work - has been 
noted by many as an apparent 
change of government policy injudi
cial appointments. 

At the swearing-in ceremony of the 
new Judge, the Solicitor-General 
explained that up to that stage only 
lawyers who had demonstrated out
standing performance as barristers 
were elevated to the Bench. His 
Government now believes, however, 
that it should be recognised that the 
lawyers who go to court do not pro
vide an exclusive source of those law
yers who have the qualities to be good 
judges. In general, he said, the best 
advocates are at the Bar but the quali
ties sought from judges go beyond the 
able presentation of one side of the 
case. Such further qualities are also 
present in other lawyers whose 
careers have been moulded in differ
ent applications of the law. 

The Solicitor-General continued to 
say that by enlarging the pool of 
lawyers considered for appointment, 
the judiciary will become more 
representative of the whole cross
section of society. 

These ideas - according to the 
Solicitor-General - are not new and 
reflect the approaches to senior judi
cial appointments in Canada for 
some time and also initiatives 
recently taken in the United 
Kingdom. 

Judge Blanchard practised as a 
senior commercial law partner with 
a certain firm and built up a specialist 
commercial practice over the years 
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especially in the area ofland law. Fur
thermore, he is the author of several 
legal textbooks and served for a num
ber ofyears on the Law Commission. 

Legal services 
According to a report submitted to 
the Ontario (Canada) Attorney
General by the Task Force on Para
legals, 750 independent paralegals 
are operating in Ontario. They 
handle, inter alia, immigration mat
ters, powers of attorney, simple wills, 
uncontested divorce petitions and 
incorporation of small businesses. 
The report suggested that the services 
provided by these paralegals filled a 
specific need in the legal system. 
However, the report acknowledged 
that the field is currently unregulated 
and therefore suggested that certain 
measures be taken for the protection 
of consumers. 

A committee of the Law Society of 
Upper Canada described the report 
as "generally sound and support
able", but made certain suggestions 
to improve the system. (The Lawyers 
Weekry, 31 July 1992) 

The idea ofintroducing a paralegal sys
tem in South Africa has already been raised 
on several occasions) but no finality had been 
reached) asfar as we are aware. However) 
in view of the vast rural areas where legal 
services are virtualry non-existent) it may 
be desirable) in due course) to undertake a 
comprehensive investigation into this whole 
matter with due regard to the experience 
gained in other jurisdictions. 

Chemical 

,'castration' , 

Sexual assaults, particularly on 
young girls, are on the increase and 
since incarceration alone is in most 
instances not sufficient to prevent a 
recurrence of these offences, the ques
tion is lately repeatedly being asked 
whether some form of castration 
should not be resorted to in appropri
ate cases. 

In March 1992, for example, 
Steven AlIen Butler, who was con
victed in the Texas District Court on 
a charge of raping a 13-year old girl, 
asked for surgical castration and 10 
years probation as his punishment 
instead of imprisonment. The Court 
initially agreed to the request but 
later withdrew its approval after pro
tests by civil liberties groups and the 
refusal of physicians to perform the 
operation. 

Surgical castration has been used 
sporadically in a number of States in 
the USA for more than 100 years, 
and was a common remedy in Ger
many and Denmark as late as the 
1960's. It can be accepted, however, 
that this type of remedy will not be 
acceptable in South Africa. On the 
other hand, the question arises 
whether chemical "castration" 
should not be seriously considered in 
certain cases. This form of "cas
tration" is achieved by administer
ing female hormones to the offen
der. The most comon drug used · is 
medroxyprogesterone acetate, a 
synthetic progesterone originally 
developed as a contraceptive mar
keted as Depo-Provera. According to 
a 1990 article in an American jour
nal the treatment, when given to 
men, "reduces the production and 
effects of testosterone, thus diminish
ing the compulsive sexual fantasy. 
Formerly insistent and commanding 
urges can be voluntarily controlled. " 
It creates what another writer called 
"erotic apathy". Fifty sex offender 
clinics in the USA now use this ther
apy, and it is even more widely used 
in Europe . 

According to an article in the ABA 
Journal of July 1992, research indi
cates that hormone therapy works 
when coupled with appropriate coun
selling - for most sex offenders 
driven by overwhelming sexual fan
tasies. Recidivism rates are under 5 
percent. 

The time has probabry arrived that a 
proper study be made ofthis matter with a 
view to bringing South Africa into line with 
other countries in this field. Needless to add 
that if the remedy under discussion proves 
to be acceptable) medicalry and otherwise) 
it should be simple to devise suitable con
ditions for incorporation in court sentences 
and parole conditions. 

Constitutionality of 
false statement 
provIsions 
The Supreme Court of Canada has 
struck down section 181 of its Crimi
nal Code as an unconstitutional 
violation of the Canadian Charter of 
Rights provision on freedom of 
expression. That section reads as 
follows: 

Everyone who wilfully publishes a 
statement, tale or news that he knows 
is false and that causes or is likely to 
cause injury or mischief to a public 

interest is guilty of an indictable 
offence and liable to imprisonment for 
a term not exceeding two years. (The 
Lawyers Weekry, 18 September 1992.) 

Quite a few provisions of South African 
laws concerningfalse statements will prob
abry also be brought under the spotlight in 
the courts once our own Bill ofRights comes 
into force. 

Premature release 
of prisoners 
One of the questions posed by the 
American Bar AssociationJournal to the 
American presidential candidates, 
according to the October 1992 issue 
of the journal, was the following: 

Nationwide, our prisons are over
crowded and the cost of housing 
prisoners continues to mount. States 
are finding that construction of new 
facilities creates enormous budgetary 
strains. What is your approach to 
alleviate this problem? 

Extracts from the candidates' replies 
read as follows: 

Bush: Adequate prison space is crit
ical to law enforcement. Jail and pri
son space is necessary to detain 
dangerous defendants before trial and 
to incapacitate repeat and violent 
offenders. Arry criminaljustice system that 
absolves prisoners oftheir sentences because 
ofa lack of space) or makes lack of space a 
factor in sentencing or parole) is cheating its 
citizens . 

Clinton: The prison over-crowding 
situation at both the state and federal 
level is reaching explosive proportions. 
On any given day there are approxi
mately 1 million people behind bars in 
this country. The federal prison sys
tem is operating at more than 160 per
cent capacity and state prisons and city 
and county jails are even worse . And 
the reason so many states are having 
such fiscal problems is due to an abdi
cation of federal leadership and 
responsibility. 

What we need is to get smart about 
prisons. Prisoners are expensive. It 
costs between $20,000 and $35,000 a 
year to house one prisoner. We need 
to make sure that people who belong 
in prison are sent there and that peo
ple who do not need to be there are not 
taking up expensive space. The violent 
and recidivist offenders must go to pri
son for long periods of time. But there 
are a number of non-violent and 
youthful offenders who are sent to pri
son because of a lack of meaningful 
alternatives. We need to make those 
alternatives more available. They 
include boot camps, work programs, 
resti tution, electronic surveillance, 
home incarceration, intensive super
vision probation and others. 
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We also need truth in sentencing 
prisoners should be required to serve the 
length of their sentences and not be released 
after serving very little time byfaceless parole 
boards just to free up prison space. 

The italicisation in both texts is ours. Via
torfully agrees with these sentiments) and 
it is hoped that the responsible authorities 
in this country will duly take note of these 
views. It is totally urifair if not irrespon
sible to release prisoners prematurely solely 
because of lack of space. 

The Laws of New 

Zealand launched 

A notable occasion in New Zealand 
on 15 October 1992 was the appear
ance of the first title of The Laws of 
New Zealand sponsored by Butter
worths New Zealand - its South 
African counterpart, also published 
by Butterworths, being The Law of 
South Africa (Lawsa) . (New Zealand Law 
Journal, November 1992) 

Butterworths - which has over many 
years rendered sterling services to legal 
professions in many jurisdictions - is to 
be congratulated on this new venture. 

Influence of news 

media on judiciary 

In a remarkable article under the 
heading "The Power of the Pen: 
Judge contends colleagues become 
activists to please the press" , which 
appeared in the American Bar Asso
ciationJournal of September 1992, the 
author Henry J Reske says: 

It used to be that federal judges were 
seen and not heard; any speaking they 
had to do was in an opinion, and any 
disagreement with a colleague was set
tled in chambers. 

In recent years, however, federal 
judges have been heard a lot. Mem
bers of the bench, from the Supreme 
Court on down, have tossed hand 
grenades at each other in speeches, 
opinions and on op-ed pages of 
America's largest newspapers. Some 
have even granted interviews to 
heaven forfend - reporters . 

In a recent speech delivered in 
Washington DC, Judge Laurence 
Silberman of the US Court of 
Appeals for the District of Columbia, 
has taken his colleagues to task for 
those public breaches ofjudicial eti
quette. He asserted, among other 
things, that journalists actually have 
an "influence on judges who desire 
to curry favour." He continued: 

"The press's ceaseless advocacy of 
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judicial actiVism not only induces 
judges to misbehave in the manner I 
have described [by writing for op-ed 
pages, for example], but it also has its 
impact on judges' decision-making 
over time." He also said: "I do not 
think I fully appreciated until I 
became ajudge, however, how much 
impact press coverage can have on 
judges. " 

It would be interesting to know whether 
press coverage has any influence on the 
judiciary in South Africa. 

Court accommodation 
One would have thought that in 
powerful America court buildings 
and facilities for judges would be of 
the highest standards imaginable. 
But, not so. New York City's court
houses, for instance, are in such bad 
shape that some trial judges have 
taken on the cleaning and upkeep 
themselves. At a conference on the 
deteriorating conditions, a State 
Supreme Court Justice recounted 
how he cleaned his chambers with his 
own vacuum cleaner. AnotherJudge 
said he used his gavel only to kill 
roaches, and a third said she has 
painted her own office and emptied 

her trash for years. Other Judges 
expressed fears about their safety. 
Homeless people are living in the 
nooks and crannies of the court build
ing, oneJudge said. During random 
checks at the door of the courthouse, 
an enormous number of guns and 
knives were confiscated by court 
officers. 

An American official said a recent 
survey of 385 counties across the 
USA showed that in 90 of them the 
court buildings were more than 75 
years old; only 46 have buildings 
built within the past 10 years. Among 
the problems mentioned are: poor 
access for the handicapped; no 
separate traffic patterns for judges , 
the public and prisoners; and jury 
deliberation rooms that are remote 
from courtrooms with little privacy. 

Three Judges likened the overbur
dened courthouses to a Calcutta 
bazaar. (A BA Journal, July 1992) 

Asfar as Viator is aware court accom
modation for superior courts will after the 
completion ofthe new building in Pretoria 
be quite satisfactory and adequate - in fact 
at some centres the accommodation can be 
described as luxurious. Conditions in lower 
courts) with a few exceptions) are alsofairly 
satisfactory . • 
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