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Abstract
The paper traces the historical factors and cir tional battles of the 1950's. It identifies other
cumstances which moulded the constitution of instances of the interaction between politics
the Union of South Africa, with particular ref and the law and comes to the conclusion that
erence to the "entrenched clauses" relating to in the future South Africa better equilibrium
the Cape franchise and language rights. It fur will be achieved by a relatively rigid constitu
ther describes the events which led to the South tion, embracing a justiciable bill of rights, and
African Government seeking to abolish the by a new system for the appointment ofjudges.
Cape franchise and the consequent constitu
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Yes, it is the dawn that has come. The
titihoya wakes from sleep, and go es
about its work of forlorn crying. The
sun tips with light the mountains of
Ingeli and East Griqualand. The great
valley of the Umzimkulu is still in
darkness, but the light will come there.
Ndotsheni is still in darkness, but the
light will come there also. For it is that
dawn that has come, as it has come
for a thousand centuries, never failing.
But when that dawn will come, of our
emancipation, from the fear of bond
age and the bondage of fear, why, that
is a secret. 1

As I shall show, the fear of bond
age and the bondage of fear have
been recurrent themes in the turbu
lent history of my country and its
peoples. But I believe that today the
timing of the dawn of our emanci
pation is no longer a secret. Precisely
when that dawn will break still can
not be predicted; yet it is undeniably
close at hand. And now is a proper
time to examine that history; to seek
out the reasons for the fear and the
bondage so that we may know how
to rid ourselves of them; to trace the
role which the law has played in the
history of my country; to assess the
extent to which the law has been in
fluenced by politics, and vice versa;
and to find a means whereby law and
politics may be brought into equi
librium for the better government of
the peoples of South Africa.
The history of modern South Af
rica really begins on 12 October
1899 with the outbreak of the Boer
War. 2 For this war led, nearly three
years later, to the defeat of the Boer
forces, the conquest of the Boer re
publics of the Transvaal and the Or
ange Free State and the loss of their
independence; to the grant by the
United Kingdom, under a Liberal
administration, of responsible gov
ernment for the Transvaal in 1906
and for the Orange Free State in
1907; to the National Convention,
comprising delegates from the four
colonies, the Cape Colony, Natal, the
Transvaal and the Orange Free State
(then known as the Orange River
Colony), which met for the first time
on 12 October 1908 to discuss the
formation of a poli tical union and
to prepare a draft constitution; and
to the enactment by the Parliament
of the United Kingdom on 20 Sep
tember 1909 of the South Africa Act
which constituted the Union of
South Africa. And on 31 May 1910
the first South African government
took office under the new constitu
tion. The Prime Minister was Louis
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Botha, one of the finest of the Boer
generals.
The Boer War was a cataclysmic
event in the history of South Africa.
It swept away the old order in the
Boer republics and led directly to
the constitutional changes to which
I have alluded. It was also, in my
view, a shameful period in British
history. For it was a war fought on
the English side in pursuance of
imperial ambition; and on the Boer
side for fear of imperial bondage. As
President Paul Kruger bitterly said
to Sir Alfred Milner when they met
in Bloemfontein in earlyJune 1899,
ostensibly to endeavour to settle the
uitlander question: "It is our coun
try you want!"3 It was a war which
spawned a new term in our vocabu
lary - "the concentration camp".4 In
order to contain the Boer comman
dos, who were then operating on a
guerrilla basis, Lord Kitchener em
barked in March 1901 upon a
scorched earth policy. In a series of
sweeping operations in the war zones
designed to strip the country bare of
anything that could give sustenance
to the commandos, the British forces
burned down farms, destroyed or
looted crops and livestock, and
herded the Boer women and child
ren into refugee camps, later dubbed
"concentration camps". Living con
di tions in the camps were appalling;
food was totally inadequate; and
medical and other services almost
non-existent. Disease epidemics
swept the camps and women and
children died in their thousands. 5 It
was the result of a foolish policy, the
implementation of which was char
acterised by incompetence, red-tape,
negligence and a large measure of
callousness. 6 And in the words of
Thomas Pakenham - 7
The camps have left a gigantic scar
across the minds of the Afrikaners: a
symbol of deliberate genocide.

Furthermore, it was a war that left
many Afrikaners in the erstwhile Re
publics humiliated, despondent and
impoverished. And it was a war that
had permanently divisive conse
quences for South Africa as a whole.
For while English-speakers had
tended during the war to support the
British cause, many Afrikaners in the
Cape Colony (and Natal) sympa
thised with their relatives and com
patriots in the Republics, and thou
sands of them fought on the side of
the Boers. And lest this all seem too
remote may I remind you that on the
side of the British were more than

6,000 New Zealand troops!

When the 32 delegates to the
National Convention (who were in
cidentally all White) first met in
1908 under the chairmanship of Sir
Henry de Villiers, the Chief Justice
of the Cape Colony (later to become
the first Chief Justice of South Af
rica and Baron De Villiers of
Wynberg), the war and its aftermath
of bitterness must have been very
present to their minds. As a result
in the fairly lengthy deliberations
which followed the delegates were
primarily preoccupied with the need
for reconciliation between the White
peoples of South Africa. At the same
time, apparently, one of the main
thoughts upon which everyone was
in agreement was the need "to main
tain the paramountcy of the Euro
peans in South Africa".8 A census
taken in 1911 showed a total popu
lation in the Union of South Africa
of 6,044,000, of whom 68% were
Africans, 21 % were Whites, 8,5%
were Coloured and 2,5% were
Asians. Numerical inferiority thus
clearly contributed to what may be
regarded as a further instance of a
fear of bondage.
Of the delegates attending the
Convention 11 were lawyers, most of
whom had been trained in the Eng
lish constitutional tradition of par
liamentary supremacy. Accordingly,
in spite of the fact that the republi
can constitution of the Orange Free
State, dating from 1854, had been
modelled on that of the U ni ted
States of America (and was inter
preted to include a power of judical
review) and had proved highly suc
cessful,9 the Convention opted for a
Westminster-style legislature, con
sisting of two chambers and having,
save in two important respects, un
restricted legislative powers by ma
jority vote. Another factor which in
fluenced this choice was an unpleas
ant constitutional wrangle which had
taken place in the Transvaal in 1897
between President Paul Kruger and
the then Chief Justice of Transvaal,
Sir John Kotze, over the Transvaal
Court's claim to be entitled to pro
nounce on the validity of resolutions
(" besluiten") of the Volksraad to and
which eventually led to the President
dismissing his Chief Justice: 11 a
most pertinent instance of the influ
ence of politics on the law.

D D D
These basic principles, as agreed to
at the National Convention, were in
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corporated in the new constitution,
the South Africa Act. This provided
that Parliament was to consist of a
popularly elected House of Assem
bly and a Senate composed of some
nominated members and some
members elected collegially on a
provincial basis. The erstwhile colo
nies became provinces of the Union,
each with a provincial legislature,
having limited law-making powers.

came to be known as "the en
trenched clauses" and, as I shall
show, one of them was later to fig
ure prominently in the politico/ le
gal history of South Africa.
In 1910 South Africa, with Gen
erals Botha and Smuts the two main
Afrikaner protagonists of reconcili
ation at the helm, seemed to be set
fair on a course of unity and pros
perity. Even then, however, all was
not well. There had been widespread
dissatisfaction on the part of Afri
cans, Coloured persons and Indians
over the South Africa Bill and the
political colour bar which it imposed
for much of the country. Protest
meetings were held and a delegation
led by Adv WP Schreiner, a former
Prime Minister of the Cape, visited
England to canvass support.14 And
in January 1912 Africans from many
interest groups met in Bloemfontein
and formed a body, later to become
known as the African National Con
gress. 15

The legislative powers of Parlia
ment to pass laws by a simple ma
jority were, as I have indicated, lim
ited in two areas. The first of these
limitations related to the franchise.
Prior to Union the right to elect rep
resentatives to parliament in the
Transvaal, the Orange Free State and
Natal was restricted to whites. 12 The
Cape Colony, on the other hand, had
"colour-blind" franchise laws, with
fairly low literacy and property or
income qualifications. At the N a
tional Convention a number of the
Cape delegates proposed the exten
sion of the Cape franchise laws to
The other disturbing factor was
the country as a whole. This was located, as it were, at the other end
inflexibly opposed by delegates from of the political spectrum. Botha had
the other colonies 13 and in the end included in his first cabinet General
a compromise was reached. As em JBM Hertzog, who cherished a re
bodied in sec 35 of the South Af publican ideal and was generally un
rica Act, the compromise was to the enthusiastic about the Imperial con
effect that Parliament might by law nection. Various differences of opin
prescribe the qualifications for per
ion between Hertzog and Botha and
sons entitled to vote for the election
certain public statements made by
of members to the House of Assem
the former led to Hertzog being
bly, save that no such law should dis
dropped from the Cabinet in 1912.
qualify any person in the Cape
Thereafter, in January 1914 and, co
Colony who under the laws of that
incidentally in Bloemfontein,
Colony at the time of Union was or
Hertzog and certain other dissidents
was entitled to become registered as
formed the National Party. Any pos
a voter, from being so registered in
sibility of a rapprochement between
the Province of the Cape" by reason
the governing party and Hertzog and
of his race or colour only unless the
his followers was destroyed by the
Bill be passed by a two-third major
outbreak of World War 1. 16
ity of both Houses of Parliament sit
South Africa was at that stage not
ting in joint session. In other words,
the non-racial Cape franchise could entirely a sovereign independent
only be abolished by a law enacted state and on questions of war and
in this special way. The second limi peace it was bound by decisions of
tation upon legislative power related the British monarchy, acting on the
to the equal status of Dutch and advice of his British ministers of
English as the official languages of state. Britain's declaration of war in
the Union, as provided by sec 137 August 1914 thus automatically drew
of the South Africa Act. In terms of South Africa into the conflict.
sec 152 of the South Africa Act Par Shortly after the outbreak of war the
liament was empowered by law to Imperial Government asked the
repeal or alter any provision of the South African Government to invade
South Africa Act itself, save that no South West Africa, then a German
repeal or alteration of secs 35 or possession, and to immobilise radio
137 was to be valid unless the Bill stations aiding the German naval
em bodying it was passed by a two forces in the South Atlantic. Botha
thirds majority of both Houses in agreed to do so. South Africa's in
joint sitting. These provisions in re volvement in the war, and especially
gard to franchise and language rights the decision to use South African
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troops to invad e South West Africa,
drew violent opposition from nation
ally-minded Afrikaners. A rebellion,
led by high-ranking army officers
and prominent Afrikaner political
figures, broke out in September
1914 but was crushed by Botha in a
matter of weeks. Nevertheless the
rebellion added fuel to the flame of
Afrikaner nationalism and consoli
dated Hertzog's position. 17 World
War I proved to be a most divisive
factor in South African politics, as
did World War II 25 years later.
Between the wars the main events
of present relevance were the elec
tion of the first National Party gov
ernment in 1924; the fusion in
1934 of the South African Party, led
by General Smuts, with the National
Party, led by General Hertzog, to
form the United Party as a measure
of reconciliation between English
and Afrikaans-speaking South Afri
cans (which resulted in the hiving off
of a number of die-hard National
ists under Dr DF Malan); the pass
ing of the Statute of Westminister of
1931 by the British Parliament and
the grant of dominion status and
sovereign independence to South
Africa, together with Canada, Aus
tralia and New Zealand; and the
passing by the South African Parlia
ment in 1936 of what was termed
the Representation of Natives Act
(Act 12 of 1936).

ODD
The Statute of Westminster repealed
the Colonial Laws Validity Act of
1865 as far as the dominions were
concerned and conferred full and
exclusive legislative powers on the
dominions. Prior to its passing and
in April 1931 a resolution was taken
unanimously by both Houses of the
South African Parliament approving
the draft legislation and authorising
the Government to take all necessary
steps with a view to its enactment by
the British Parliament 
... on the understanding that the pro
posed legislation will in no way dero
gate from the entrenched provisions
of the South Africa Act.

Act 12 of 1936 aimed at making
provision for the representation of
Africans in Parliament and in the
Cape Provincial Council and for the
creation of a Native Representative
Council. The representation given to
Africans in the House of Assembly
and the Senate was strictly limited
and was achieved by their being
given the right to vote in separate
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electoral colleges established for
various electoral areas in South Af
rica. A corrollary to this was the re
moval of all Africans from the com
mon roll of voters in the Cape Prov
ince. It should be noted, however,
that this Act did not apply to
Coloureds and Asians. It was passed
by a majority comfortably in excess
of the required two-thirds of both
Houses of Parliamen t sitting to
gether. Nevertheless, the validity of
the Act was challenged in the
Courts,18 paradoxically on the
ground that it was passed by the spe
cial procedure demanded by the
constitution for legislation affecting
the entrenched clauses, whereas, so
it was argued, upon various grounds,
the ordinary procedure for parlia
men tary legislation should have
been followed. The application,
needless to say, failed in the Court
of first instance and also on appeal.
The judgment on appeal, however,
took a novel and unexpected line.
Stratford, the acting Chief justice,
who delivered the judgment of the
Court said: 19
Parliament's will, therefore, as ex
pressed in an Act of Parliament can
not now in this country, as it cannot
in England, be questioned by a Court
of Law whose function it is to enforce
that will not to question it. In the case
of subordinate legislative bodies
Courts can of course be invoked to see
that a particular enactment does not
exceed the limited powers conferred.
It is obviously senseless to speak of
an Act of a Sovereign law making body
as ultra vires. There can be no exceed
ing of power when that power is limit
less.

and: 20
... Parliament, composed of its three
constituent elements, can adopt any
procedure it thinks fit; the procedure
express or implied in the South Africa
Act is so far as Courts of Law are con
cerned at the mercy of Parliament like
everything else.

These dicta were to haunt judges
and lawyers 15 years later.
At the same time that it passed
the Representation of Natives Act
Parliament also enacted the Native
Trust and Land Act (Act 18 of 1936)
the main object of which was to con
solidate and extend the rural areas
in which Africans could reside, in
implementation of a policy of terri
torial segregation. And in 1937 the
Native Laws Amendment Act (Act 46
of 1937) introduced urban segrega
tion with influx control.

ODD
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Britain's declaration of war on Ger
many on 3 September 1939 again
produced a crisis in South African
politics. South Africa was now a sov
ereign, independent state and Brit
ain's declaration of war did not bind
South Africa. General Hertzog, the
Prime Minister, was in favour of
South Africa remaining neutral; Gen
eral Smuts, the deputy Prime Minis
ter and Minister of justice, fearing
the bondage of a Nazi tyranny, fa
voured participation on the side of
Britain. The Cabinet was split down
the middle. On 4 September the is
sue was debated in the House of As
sembly and a motion by Smuts in fa
vour of declaring war on Germany
was carried by 80 votes to 67.
Hertzog asked the Governor-General
to dissolve Parliament, but he re
fused and asked Smuts to form a
government, which he did. This
brought fusion abruptly to an end;
and the nation, or at any rate the
White group, was radically divided
once more. During the war some
200,000 South Africans volun
teered for service in the country's
armed forces, a large proportion of
them Afrikaners. South African
troops saw service in East Africa,
Egypt, Italy and Madagascar. On the
home front opposition to the war
effort by Afrikaner Nationalists was
fierce, emotionally-charged and
sometimes violent; but a general
election held in 1943 resulted in a
landslide victory for Smuts and his
United Party.
In all this time there were taking
place certain demographic trends
which were to assume great political
significance in the post-war period.
By 1936 the total population of the
country had increased to 9,591,000,
an increase of 58 % on its 1911 le
vel; and by 1951 the to tal was
12,672,000, an increase of 32% on
the 1936 level. The proportions as
between Africans, Whites, Coloureds
and Asians remained roughly the
same. 21 These population increases,
together with an unprecedented in
flux of Africans to the urban areas
during the war raised political, so
cial and economic problems of the
first magnitude in the immediate
post-war period.
In 1948 there was again a gen
eral election. The National Party
then launched upon the electorate
a new policy based on the concept
of total segregation, which they
called apartheid. Much to every
one's surprise the Nationalists won

th e election. Although they failed to
gain an ove rall majority they were
abl e, with th e aid of a splinter party,
to muste r a small majority in Parlia
ment and to form a government.
They then proceeded to implement
apartheid.
I do not propose to spend much
time on the details and general
paraphernalia of the policy. They are
probably better known to you than
some of the other matters to which
I have referred in this brief survey
of South African history. The policy
is probably the prime example of the
White man's fear of bondage, which
in turn eventually caused him to be
come enmeshed in the bondage of
fear. I shall rather concentrate on the
poli tical even ts which affected the
law; and also show how the law has
influenced them.

ODD
I wish to preface all of this by saying
something about the South African
system of Courts and the judiciary.
The South Africa Act created a su
perior court system called the Su
preme Court of South Africa which
was to consist of a number of pro
vincial and local divisions in various
parts of the country serving mainly
as courts of first instance, but also
to hear appeals from magistrate's
courts; and an Appellate Division
presided over by the Chief justice
and with its seat in Bloemfontein to
act (normally) as a final court of ap
peal from the provincial and local
divisions. There was also an appeal
to the judicial Committee of the
Privy Council, on special leave.
Apart from providing for the con
tinuation in office of existing
judges, the South Africa Act pro
vided that in future judges would be
appointed by the Executive;22 that
they would receive such remunera
tion as Parliament should prescribe
and that such remuneration could
not be diminished during their con
tinuance in office; and that they
could not be removed from office
except by the Executive on an ad
dress from both Houses of Parlia
ment in the same session praying for
such removal on the ground of mis
behaviour or incapacity.23 These ba
sic principles concerning the ap
pointment of judges and their ten
ure of office remain the same today,
despite the disappearance of the
South Africa Act and other legisla
tive changes.
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South Africa has always had a di
vided legal profession, the Bar and
the Side-Bar, or the advocates and
the attorneys. This system was inher
ited from both England and Hol
land. Traditionally judges have been
appointed from the ranks of senior
counsel at the Bar;24 and persons
appointed to the Appellate Division
have almost invariably been senior
provincial division judges, chosen
on meri t. 25 In the forty years follow
ing Union the system worked well.
The standards maintained by theju
diciary, particularly at Appellate Di
vision level, were high and it was a
greatly respected institution. Lord
De Villiers died in office in 1914. He
was succeeded by Sir j ames Rose
Innes, who held the position of Chief
justice for twelve years and is gener
ally regarded as the greatest of all
South African judges and a brilliant
exponent of the Roman Dutch law.
Thereafter, up to 1950, there were
eight incumbents of the office of
Chief justice, the last being
Centlivres Cj, who was appointed in
1950 and retired in 1957. This pe
riod of 40 years was unmarked by
serious controversy and the relation
ship between the judiciary and the
Executive appears to have been uni
formly cordial. As events turned out,
it was the calm before the storm.

ODD
Shortly after taking office in 1948
the new Prime Minister, Dr Malan,
announced that the Government in
tended, in the implementation of
apartheid, to introduce legislation
to remove Coloured persons from
the common voters' roll in the Cape
Province. Clearly the Government
did not command a majority in
Parliament sufficient to ensure the
passage of a bill requiring a two
thirds majority of both Houses, but
this did not trouble or deter Dr
Malan. He had accepted the advice
of the Government law advisers,who
relying on the decision in the
Ndlwana case,26 were of the opinion
that the entrenchment provided in
secs 35 and 152 of the South Af
rica Act was no longer binding on
Parliament. Accordingly, a bill enti
tled The Separate Representation of
Voters Bill was introduced in the
House of Assembly in March 1951
and was passed as a bicameral meas
ure in accordance with the usual leg
islative procedures. In brief, the Act
(Act 46 of 1951) provided that Col
oured voters would be removed from
the common voters' roll in the Cape
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and placed on separate rolls in elec
toral divisions in which they would
be entitled to elect four members of
the House of Assembly and two
Cape Provincial Councillors. Politi
cal opposition to this legislation was
vehement and in the light of the his
tory of the entrenched clauses and,
inter alia, the resolution of Parlia
ment in April 1931 (to which many
of the leading figures in the Govern
ment had been party), the Malan ad
ministration was accused of bad
faith.
The validity of Act 46 of 1951
was immediately challenged in the
Courts by four Coloured voters in
the Cape. 27 The case came initially
before the Cape Provincial Division,
which considering itself bound by
the decision in the Ndlwana case,
dismissed the application. On ap
peal, however, the Appellate Division
reversed this decision and declared
that "the measure known as Act 46
of 1951 is invalid, null and void and
of no legal force and effect ..."28 It is
not feasible for me, in the present
context, to give a full account of the
issues and arguments canvassed in
this most important constitutional
judgment. Three points should, nev
ertheless, be mentioned. Firstly, the
Court recognized that its previous
decision in the Ndlwana case stood
in the way of the applicants (appel
lants), but after carefully consider
ing the matter came to the conclu
sion that the decision was wrong and
that accordingly, despite the princi
ple of stare decisis, it should not be
followed. Secondly, one of the main
arguments advanced on behalf of the
Government was that the Statute of
Westminster had impliedly repealed
the entrenched clauses. The Court
rejected this argument, citing, inter
alia, in this connection the Parlia
mentary resolution of April 1931.
And, thirdly, it was emphasised by
Cen tlivres Cj, who delivered the
judgment of the Court, that a deci
sion upholding the validity and en
forceability of the entrenched
clauses in no way affected the sover
eignty of the Union of South Africa.
He said: 29
To say that the Union is not a sover
eign state, simply because its Parlia
ment functioning bicamerally has not
the power to amend certain sections
of the South Africa Act, is to state a
manifest absurdity. Those sections can
be amended by parliament sitting uni
camerally. The Union is, therefore,
through its Legislature able to pass
any laws it pleases and it would be as

false to say that the Union is not a
sovereign state as it would have been
to say that the Republic of the Orange
Free State was not a sovereign state on
the ground that it was provided in sec
26 of its Constitution that no amend
ment could be made to it save by a
three-fourths majority of the Volksraad
in two successive annual sessions. To
go further afield, it would be surpris
ing to a constitutional lawyer to be
told that that great and powerful coun
try, the United States of America, is
not a sovereign independent country
simply because its Congress cannot
pass any legislation which it pleases.

To say that this decision created a
political storm would be a gross un
derstatement. The Government im
mediately made it clear that it would
not accept the position created by
the decision and would find other
means of giving expression to what
was termed "the will of the people".
Government spokesmen were highly
critical of the Court's judgment, par
ticularly for its disregard of the
Ndlwana precedent, and looked
upon it as an assault upon the sov
ereignty of Parliament.
The "other means" devised there
after by the Government became
apparent when, on 22 April 1952
the Minister of the Interior, Dr
Donges, introduced in the House of
Assembly a bill entitled the High
Court of Parliament Bill and there
was passed, in accordance with the
bicameral procedure and not in the
manner prescribed by sec 152 of the
Constitution, an "Act" of the same
name (Act 35 of 1952), which was
promulgated in early June 1952.
This Act purported to constitute a
new "High Court of Parliament",
composed of all senators and mem
bers of the House of Assembly, as a
final court of appeapo from deci
sions of the Appellate Division in
cases involving the validity of an Act
of Parliament. The Act operated ret
rospectively in the sense that in
terms thereof judgments of the Ap
pellate Division given up to six
months prior to the promulgation of
the Act could be taken on review to
this "Court". In Parliament Dr
Donges argued that there were prec
edents for the High Court of Parlia
ment in the House of Lords and the
Privy Council in England. 31
On 25 August 1952 the High
Court of Parliament sat in Pretoria
and, having heard argument from
Government counsel,32 set aside the
judgment of the Appellate Division
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in the case of Harris and Others v
Minister of the Interior and Another.
This "decision" was short-lived, how
ever, for in the meanwhile the appli
cants in the Harris case had insti
tuted proceedings in the Cape Pro
vincial Division for an order declar
ing Act 35 of 1952 to be invalid and
an order to this effect was granted
by that Court on 29 August 1952.
An appeal to the Appellate Division
was heard at the end of October and
on 13 November 1952 that Court
announced its decision, which was
one dismissing the appeal and up
holding the decision of the Court be
low. 33 In this instance all fivejudges
of Appeal gave separate and slightly
differing reasons. The gist of the de
cision, however, was that the en
trenched clauses envisaged protec
tion by a court of law; that, although
Parliament had the power legisla
tively to create new courts, the High
Court of Parliament was not a proper
court oflaw - it was "only Parliament
wearing some of the trappings of a
Court"; that legislation, passed
bicamerally, could not deprive the
entrenched clauses of their judicial
protection; and that similarly Parlia
ment could not empower another
body to do what it could not do it
self. Said Van den Heever jA: 34
One must keep in mind that this inhi
bition is in restraint of power and not
a regulation of method. No legislative
organ can perform an act of levitation
and lift itself above its own powers by
the boots traps of method.

This decision was no more happily
or cordially received by the Govern
ment and its supporters than the
previous one, but for the moment no
further action was taken and the
1953 general election was fough t
with the Coloured voters on the com
mon roll in the Cape. Nevertheless,
the National Party emerged from this
election with an increased majority.
Injuly 1953 the new National Party
Government introduced a bill in a
joint session of both Houses of Par
liament to validate Act 46 of 1951,
but it failed to secure the required
two-thirds majority and lapsed. The
same thing happened in the 1954
session of Parliament.

ODD
Then in 1955 the Government
adopted a new two-pronged tactic.
Firstly, it caused to be passed the
Appellate Division Quorum Act (Act
27 of 1955), which provided sim
ply that that Court's normal quorum
would be five, but that the quorum
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would be eleven in the case of any
appeal in which the validity of an Act
of Parliament was in question. It ap
pears from papers recen tly pu b
lished 35 that the decision to intro
duce this legislation was taken with
out prior consultation with the Chief
justice and that it led to a strongly
worded exchange (by correspond
ence) between Centlivres Cj and the
then Minister of justice. The exist
ing complement of the Appellate Di
vision was six and Act 27 of 1955
was generally seen purely as a vehi
cle for the "packing" of the Bench.
The Government lost no time in ap
pointing five additional judges of
Appeal, again without prior consul
tation with the Chief justice.
Secondly, in the same session of
Parliament the Government intro
duced, and there was passed by the
ordinary bicameral method, a piece
of legislation called "The Senate Act"
(Act 53 of 1955). This provided for
the reconstitution of the Senate by
almost doubling the size of that
House and by so changing the
method of nomination and election
of senators that the Government was
assured of a two-thirds majority in a
joint sitting.
In the 1956 session of Parlia
ment, the Senate having been recon
stituted in accordance with Act 53
of 1955, there was passed by a joint
sitting of both Houses, in conform
ity with sec 152 of the South Africa
Act, a statute called the South Africa
Act Amendment Act (Act 9 of 1956),
which purported to validate Act 46
of 1951. If valid, the effect of this
was, of course, to remove Coloured
voters from the common voters' roll
in the Cape Province. Again the va
lidity of the Senate Act and of Act 9
of 1956 was challenged in the
Courts by a Coloured person living
in the Cape Province who prior to
the passing of Act 9 of 1956 was
entitled to be on the common vot
ers' rol1. 36 The application failed in
the Cape Provincial Division. On
appeal, the Appellate Division de
cided by a majority of ten to one (the
sole dissentient being Schreiner jA)
that the decision of the Cape Pro
vincial Division was correct and that
the appeal should be dismissed.
Centlivres Cj, who delivered the
majority judgment,37 held that Par
liament sitting bicamerally had ple
nary powers to reconstitute the Sen
ate; that if these powers were prop
erly exercised the fact that the ob
ject of the Senate Act was to provide

the Government with the two-thirds
majority necessary to validate Act 46
of 1951 was legally irrelevant; and
that the body created by the Senate
Act was a "House of Parliament" for
the purposes of sec 152. Schreiner
jA, on the other hand, took the view
that, what he termed, "an ad hoc
Senate", ie. one created for the pur
pose of ensuring the two-thirds ma
jority to remove the Coloured vot
ers from the common roll, was not
in truth a House of Parliament for
the purposes of sec 152.

ODD
So in the end the Government had
its way. The Cape Coloured fran
chise, as entrenched in th e Consti
tution, was abolished by what may
charitably be termed a legal strata
gem. The political consequences of
this were far-reaching and in most
respects catastrophic. The distended
Senate, having served its purpose,
was in 1960 reduced to slimmer
proportions. 38 The respective merits
of the judgments in the Senate Act
case continued for years to be a
topic for legal debate. 39 vVhen
Centlivres Cj retired in 1957,
Schreiner jA, the senior judge of
Appeal,40 was passed over for the
Chief justiceship.41 And the final
irony was that in the result the so
called "packing" of the Appellate
Division had proved to be unneces
sary.
This is perhaps the classic South
African example of the interaction
between law and politics, of the in
fluence of the one upon the other.
It illustrates both the strengths and
the weaknesses of parliamentary and
judicial systems in the English tra
dition in a plural society where the
political divisions run deep and con
ventional restraints are tenuous. It
portrays a strong and independent
Bench which was concerned only
with the exposition and application
of the law and whose decrees were
respected and obeyed. For however
much the Government of the day
may have disliked the Court's first
two decisions, there was never any
question of their being disregarded.
On the other hand, it shows the vul
nerability of a constitutional safe
guard, however well it may seem to
be entrenched, in an otherwise flex
ible constitution; and also the vul
nerability of the Bench itself where
appointments to it rest wholly in the
discretion of the Executive. And fi
nally it demonstrates the inexorable
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power of parliamentary supremacy.
After the heady drama of the con~
stitution crisis of the 1950's further
illustrations of the interaction be
tween law and politics in South Af
rica may come as a bit of an anti
climax; but I believe that they too
have an interest and provide a les
son.
Not all apartheid measures were
introduced by Act of Parliament;
many were implemented by del
egated legislation or administrative
action and over these the Courts
could exercise a power of review.
One aspect of apartheid initially
dealt with in this way was segrega
tion in public places and in the use
of public facilities. To some extent
this was no novelty in 1948; and the
Appellate Division had in 1934
adopted the "separate but equal"
rule 42 in this connection. One
started with the principle that an Act
of Parliament which empowered del
egated legislation in the form of bye
laws or regulations was presumed to
intend that such delegated legisla
tion would not be unreasonable in
the sense of being partial or unequal
in its operation as between different
classes of persons, such as different
race groups, unless the Act specifi
cally authorised such partiality or
inequality. The provision of separate
facilities did not in itself, so it was
held, constitute partial or .unequal
treatment, provided that the facili
ties were equal. But if the facilities
provided for one race were substan
tially inferior, then this constituted
partial and unequal treatment. The
same principles applied to adminis
trative action taken under statutory
authority.
After 1948 the Government set
about tightening up and extending
the ambit of racial segregation in
public facilities. In doing so it ran
into practical and legal difficulties
with the separate but equal doctrine.
These are illustrated by the cases of
Rex v Abdurahman,43 which related
to the reservation by administrative
act of portions of suburban trains in
the Cape Peninsula area "for the ex
clusive use of Europeans",44 and R v
LUSU 45 in which the validity of an
administrative reservation introduc
ing racial segregation in the use of
railway waiting-rooms was in issue;
in both of which the reservations
were held to be invalid on the basis
of a partiality or inequality not au
thorised by the empowering legisla
tion.
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Here again the legislature had the
ultimate say for in 1953 Parliament
enacted the Reservation of Separate
Amenities Act (Act 49 of 1953)
which permitted any person in con
trol of any public premises or any
public vehicle to, in effect, reserve
separate but unequal facilities for
different races or classes.
Since then legislative intervention
to overcome Court decisions adverse
to State policy has not been infre
quent. A more recent example which
comes to mind is the case of S v
Moroney46 which dealt with sec
8( 4)(b) of the Publications Act (Act
42 of 1974), which created machin
ery for the censorship of publica
tions other than newspapers. The Act
provided that an administrative com
mittee could decide that a publica
tion was "undesirable"; made it an
offence for a person to produce an
undesirable publication; and further
provided (in sec 8(4)(b)) that a no
tice published in the Government
Gazette stating that a particular
publication was in terms of a deci
sion of the committee undesirable
would be "sufficient proof" of its un
desirability. The appellant, producer
of a student publication, had been
convicted of such an offence. In the
Appellate Division it was argued by
the representative of the State that
"sufficient proof" meant conclusive
proof. 47 The Court, however, moved
by the unjust consequences of such
an interpretation (which would have
resulted in the accused not being
able to challenge the finding of un
desirability at his trial) held that "suf
ficient proof" merely meant prima
facie proof. In the following year
Parliament passed an amending Act
consisting of two sections, one of
which simply substituted the word
"conclusive" for "sufficient" in sec
8(4)(b).
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It would, however, be totally mislead
ing to suggest that all Court deci
sions which have had a profound
political impact in South Africa have
received a legislative coup de grace.
Let me cite three examples. The first
is the case of The Government of the

Republic of South Africa and An
other v Government of Kwazulu and
Another. 48 In June 1982 the State
President issued a proclamation the
effect of which was to excise certain
portions of the district of Ingwavuma
from the self-governing territory of
Kwa-Zulu. 49 The object of such exci
sion was, it appears, to transfer the

land in question to Swaziland. This
would have provided Swaziland, a
land-locked country, with access to
the sea. For certain legal technical
reasons the Appellate Division held
(confirming the decision of the court
of first instance) that the proclama
tion was null and void. In the face
of this set-back to its plans the Gov
ernment did not resort to legislative
action, but appointed a commission
of inquiry. For various reasons the
commission was abandoned and to
this day the status quo has been
maintained.
One of the corner-stones of the
apartheid system was what was
termed "influx control". This
amounted to a control of entry to
and residence in urban areas by
Black persons by means of a com
plex web of statutes and regulations.
In two cases, Komani NO v Bantu
Affairs Administration Board, Penin
sula Area 50 and Oos-Randse Admini
strasieraad en 'n Ander v Rikhoto 5 1 ,
decisions by the Appellate Division
created substantial breaches in the
system of influx control and recog
nized rights of residence in urban
areas which it had previously been
assumed did not exist. 52 So far as I
am aware there was no attempt to
repair these breaches legislatively
and 1986 saw the demise of influx
control.

D D D
The 1950's and 1960's witnessed a
steady deterioration in race relations
in South Africa. Blacks, in particu
lar, hard hit by apartheid and by the
stricter application of certain pre
apartheid laws became frustrated
and restive. In 1960 a mass cam
paign of defiance of the pass laws
and influx control led to the infa
mous confrontation at Sharpeville.
In 1961 South Africa became a re
public (with a new constitution) and
ceased to be a member of the Com
monwealth. Black political move
ments turned to the violent option,
which included sabotage and acts of
terrorism. And so it continued
through the 1970's (which included
the Soweto uprising in 1976) and
into the 1980's. In 1983 a referen
dum among White voters favoured
yet another constitution, this time
providing for a tricameral Parliamen t
consisting of a House of Assembly
for Whites, a House of Representa
tives for Coloureds and a House of
Delegates for Indians. For the obvi
ous odd man out there was nothing
except a nebulous right to vote in a
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Homeland election. The implemen
tation of this constitution in 1984
was marked by serious outbreaks of
violence in the Black areas and in
the ensuing years the security situa
tion worsened steadily. InJuly 1985
the State President, acting in terms
of the Public Safety Act (Act 3 of
1953), declared a state of emergency
and these declarations were repeated
for a number of years. In terms of
Act 3 of 1953 emergency regula
tions were promulgated.
Sec 29 of the Internal Security
Act (Act 74 of 1982) makes provi
sion for the arrest and detention of
a person by a public officer of or
above the rank of Lieut.-Col. where
the latter has "reason to believe" that
the person concerned has commit
ted or intends to commit the offence
of terrorism or subversion or is with
holding information relating to the
commission of such an offence (sec
29( 1 )). In sub-sec (6) it is provided
that no court of law shall have juris
diction to pronounce upon the va
lidity of any action "taken in terms
of this section" or to order any re
lease of any person "detained in
terms of the provisions of this sec
tion". During the emergency much
resort was had to the powers of de
tention created by sec 29 and also
in terms of the emergency regula
tions. In the case of Minister of Law
and Order v Hurley and Another5 3
it was held by the Appellate Division
in regard to sec 29(1), (i) that the
phrase" reason to believe" connoted
that the arresting and detaining of
ficer had to have reasonable grounds
for his belief and that whether he
had such grounds was objectively
justiciable; and (ii) that as arrest and
detention interfered with the liberty
of the subject the onus of proving
reasonable grounds rested on the
police officer concerned. 54 As re
gards the "ouster clause" in sec
29(6), it was held that this applied
only to action taken in terms of sec
29(1); that action taken without rea
sonable grounds for believing would
not be in terms of sec 29(1); and
that accordingly sec 29(6) did not
preclude the Court from deciding
whether there had been such reason
able grounds and, in the absence
thereof, from declaring the detention
invalid and ordering the detainee's
release. Sec 29 has continued to
exist in its pristine state and since
Hurley's case the merits of many
cases of detention have been adju
dicated upon by the Courts, despite
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the presence of the so-called "ouster
clause".
Moreover, as this debate deals
generally with political influences on
the legal process, I would add this. I
have now been on the Bench for 30
years. At no stage during that period
have I ever experienced, in the slight
est degree, any political pressure or
influence in regard to my judicial
work, nor indeed have I ever been
conscious of any political disap
proval, however muted, of the (now)
many decisions which I have given
or in which I have participated which
might be regarded as being adverse
to the Executive.

I earlier referred. I became con
vinced of all this about 17 years ago;
and the intervening years have only
served to strengthen that conviction.
Happily the conviction now appears
to be shared by all the major parties
to the present process of constitu
tional negotiation in South Africa.
Such a system will, I believe, help to
emancipate us all from the fear of
bondage and the bondage of fear.

D D D
This brings me to the present, which
as a result of a reversal of Govern
ment policy which commenced on 2
February 1990 represents a com
plete break with the past. Apartheid
has been consigned to oblivion and
a new political and social dispensa
tion is in the process of being nego
tiated. The problems are great, but I
believe that they will be overcome.
Many of them stem from the legacy
of apartheid, but demographic
trends and other factors exacerbate
them. It was estimated that in 1991
the population of greater South Af
rica 55 was 38,500,000 56 , of whom
the Blacks constituted 75,6%, the
Whites 13,3%, the Coloureds 8,5%
and the Asians 2,6%.57 Present ne
gotiations centre upon a new consti
tution. If any lesson is to be learnt
from the political and legal history
which I have recounted, then, in my
view, it is that the South Africa of the
future must have a relatively rigid but
democratically-based constitution;
that the constitution must contain a
bill of rights guaranteeing the fun
damental freedoms of the individual
and outlawing all forms of discrimi
nation; that the bill of rights must
be justiciable by the courts, which
must be endowed with full powers
of judicial review; and that there
must be created the best possible
conditions for the maintenance of a
free and independent judiciary. This
means that the concept of unre
stricted parliamentary supremacy
must become a thing of the past. I
think, too, that a new system for the
appointment of Judges, one which
no longer leaves this important func
tion to the discretion of the Execu
tive, should be devised. All this will,
I believe, help to bring about that
equilibrium between the executive
and judicial organs of State to which
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