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Rise of consumerism
For at least the past ten years the
professions in many parts of the
world have been under scrutiny by
government and consumer organisa
tions. This examination of the pro
fessions has been allied to the rise
of consumerism and, perhaps, the
information age which has removed
much of the mysticism and rever
ence which shrouded the professions
and allowed them to enjoy an undis
turbed existence.
Although this phenomenon has
taken a while to reach South Africa,
there is no doubt that it has now
done so. Communications and ease
of movement between countries and
the interaction between multi-na
tional organisations and the profes
sions throughout the world has re
sulted in trends which spread uni
versally.
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Competition Board
In South Africa the spotlight on the
professions has been more formal
istic as much of the initiative has
stemmed from the various reports
issued by the Competition Board
and which highlight those aspects of
the professions, which, in its opin
ion, are not in the public interest.
Although it is clear that there is jus
tification for the professions to re
ject many of the issues raised by the
Competition Board, they neverthe
less constitute a rising tide of opin
ion, whether perceived or real which
needs to be dealt with by the pro
fessions.

Challenge of change
One of the trends which the attor
neys' profession has seen in the re

cent past is an increasing sophisti
cation amongst clients and an un
derstanding of the nature of the serv
ices they expect from the legal pro
fession. There is also no mystery
about how legal charges ought to be
determined. From the point of view
of the consumer this may be a
healthy development. However, the
professions, almost across the board,
have found themselves wanting in
meeting the challenge of change in
this regard. Recently, attorneys have
become aware of the need to edu
cate their clients about the nature
and extent of the services which they
will render in a particular matter.
Marketing of legal services is one of
the important tools that is used in
this respect and which needs to be
properly understood if it is to
achieve the purpose for which it is
designed. At this point it is appro127

priate to mention that although ad
vertising by lawyers is permitted in
many countries, including South Af
rica, it is a very small and expensive
part of the marketing mix and the
words "advertising and marketing"
for this reason should not be re
garded as one and the same thing.

Instructing different
firms
The larger legal ffrms in South Af
rica have had to come to grips with
the notion that although they may
offer legal services across a wide
spectrum and believe that they are
able to meet all of the needs of a
particular clien t, the clien t may
choose to instruct several different
firms on the basis of a perception
that each one has expertise in a par
ticular field. This is no longer inter
preted as the client being disloyal or
having "gone elsewhere" but rather
as a pragmatic view which has been
adopted by commerce and industry.
A client will no longer blindly sup
port one firm of attorneys for all of
its legal services on the basis of an
historical relationship. Of course,
this type of conduct does present
problems amongst the firms in the
larger centres because of conflicts of
interest which arise. An organisation
may use the services of four or five
firms which would, in theory, have
the effect of preventing any of those
firms acting against that client. There
is however an exception to this rule
where firms with strong departmen
tal divisions, may with the consent
of the client concerned, act for and
against that client. As can be seen,
some of the developments, while
clearly appealing to the consumer,
tend to ignore some of the tenets on
which the legal profession was
founded, such as attorney and client
confidentiality which in the hurly
burly of commerciality become
clouded - undoubtedly to the detri
ment of the client concerned.

'Beauty parades'
Allied to the tendency by major cor
porations to use different firms, is
the practice of calling for proposals
for particular legal work from nomi
nated firms by a client. The tenders
will generally include written docu
mentation and a presentation by sev
eral members of each firm indicat
ing their areas of speciality, re
sources and the basis upon which
they will charge for the work con
cerned. As much as the legal profes
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sion may resist "beauty parades" of
this nature, they have become a fact
of life and need to be dealt with
competently by the firms concerned.
A survey carried out in the United
Kingdom recently on the tendering
for a particularly large legal appoint
ment by several of the major Lon
don law firms, indicated that most
of them were ill-equipped and pre
sented themselves extremely badly.
A criticism in the main was that the
legal firms did not react accurately
to the needs of the clients and in
stead tended to emphasise those
aspects of their practice that were
either irrelevant or of little import
ance to the client.

Conveyancing
The hardy annual of the reservation
of conveyancing practice to attorneys
reached a high point during this year
when the question of negotiability of
conveyancing fees came under the
spotlight. Generally it seems that
conveyancing fees will soon be ne
gotiable throughout the country. I do
not believe that the negotiability of
conveyancing fees is an earth-shat
tering development. The unfortunate
aspect of negotiability of conveyanc
ing fees at this stage is that they are
only negotiable downwards from the
statutory tariff. Many conveyancers
will explain that small transactions,
unless done in great numbers, are
costly and may not be at all profit
able to the practitioner. If we are in
an age of consumerism where a fair
price is paid for a particular service,
then it is logical for the practitioner
concerned to be entitled to negoti
ate a fee for particular legal work
either upwards or down. For exam
ple, where a relatively small convey
ancing transaction involves a great
deal of the attorney's time and ex
pertise, he should be entitled to re
cover a fair fee for that work which
may be well in excess of the maxi
mum presently stipulated by tariff.
It is clear from the developments
that we have seen that some of the
hallowed precincts of the legal pro
fession will face challenges in the
future which it will need to meet. We
cannot contend that the reservation
of work to the legal profession is jus
tified only for historical or academic
reasons. The rationale for our retain
ing legal work of any nature must be
that it is in the public interest for
such work to continue to be done
only by the legal profession and that
the legal profession is the best
equipped to do so. This should not

be construed as implying that th e
charges for these services may be
unreasonable. The public will re
quire that the work which is done by
the legal profession is done both
competently and at a price which
bears a proper relationship to the
service which is being rendered.
Management of time and resources
will become crucial if firms of attor
neys hope to remain profitable.

Challenge of auditing
firms
In South Africa and elsewhere in the
world there has been a growth of "le
gal firms" within the auditing firms.
The major auditing firms have estab
lished legal departments which dis
pense legal services, mainly in the
corporate field, at a level which com
petes with many of the major city
firms. Often the services which are
rendered are in connection with tax
structures developed by the taxation
departments of the auditing firms.
There is no doubt that the growth of
these firms constitutes an inroad
into one of the traditional areas of
work relied upon by the legal pro
fession. What ought to be disturb
ing from the public point of view is
the fact that these "legal firms" have
none of the ethical or legal con
straints similar to those imposed on
legal practitioners. Furthermore, I
have no doubt that it is only a mat
ter of time before a disclosure which
is made to one of these "legal firms"
becomes a subject of litigation and
does not enjoy the attorney and cli
ent privilege which exists in regard
to disclosures made to a practising
attorney in anticipation of litigation.
Nevertheless, it would be unwise for
the legal profession to ignore the
challenge of the auditing fims in this
regard. As I have said it should be
the competence of the legal profes
sion which is the reason for regain
ing the work lost to any other group
rather than any legal or technical
constraint which is difficult to jus
tify in the minds of the public.

Role of legal profession
I have no doubt that the legal pro
fession has the ability and the herit
age which will enable it to meet these
challenges but it must realise that
like any other field of endeavour, it
is part of the real world and needs
to understand the role which com
merce and industry and the mem
bers of the public require the legal
profession to play in modern society.
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