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It is axiomatic that the legal professions are 
facing profound challenges in the new South 
Africa and that changes are bound to take place. 
Consultus has in previous editions published 
a number of contributions in an attempt to 
stimulate interest in this field, eg "Fusion of 
the Profession: A Zimbabwean Perspective" (Oc
tober 1990) and "Democratisation of the Bar 
and Bench" by Essop M Patel (October 1991). 

I
come from a little country (Zim
babwe) which has a population 
of about 10 million people. Its 
only virtue is its natural beauty 
and its friendly people. 

There were no black judges and 
no distinguished black lawyers in 
Rhodesia (now Zimbabwe). Most of 
the attorneys' firms were white. Even 
now the bigger and more experi
enced firms are white. 

Before independence, it was dif
ficult for a black barrister to receive 
lucrative briefs from white attorneys. 
In my case some firms briefed me 
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In the address below (delivered at the Annual 
General Meeting and National Conference of 
lawyers for human rights (South Africa) in Pre
toria on 6 February 1993) former Chief Jus
tice Dumbutshena of Zimbabwe gives an inter
esting account of changes that took place in 
Zimbabwe and Namibia and makes certain sug
gestions which ought to engage the attention 
of all lawyers in South Africa. 

because their rich black clients in
sisted on my being briefed. I re
ceived one such brief. The instruct
ing attorney persisted in reminding 
me that it was a very difficult case. 
His client was acquitted. From that 
time onwards I received briefs from 
his firm. 

Let me tell you a little about my
self. I left Rhodesia in 1967 because 
the security police used to visit my 
house in the early hours of the 
morning. I would be driven to a 
checkpoint. One day they detained 

me and several other Africans. It was 
not until 10 a.m. that I was freed. 
discovered afterwards that a judge 
before whom I was appearing had 
refused to continue with the trial 
until I was released. 

I was the only black barrister at 
Advocates' Chambers. Because I was 
harassed by security police, I felt iso
lated. I arranged to go to Zambia. I 
was driven by a white friend and his 
wife to the border between Zimba
bwe and Botswana. Then I crossed 
the border and walked and walked 
right through the night. 
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At daybreak I felt hungry. I longed 
to eat a water-melon. I used to see 
water-melons in Botswana when trav
elling to school in South Africa. I 
kept on walking and behold there 
was a donkey-cart carrying water
melons. The rest you can imagine. I 
rode to Francistown on a donkey
drawn cart. I thus escaped from Rho
desia and the loneliness imposed on 
people of my colour by people who 
did not care for us. 

D D D 
After my time a number of blacks 
joined the Bar. They did not receive 
briefs. There were no black firms of 
attorneys to brief them. They defied 
the system and set themselves up in 
separate sets of chambers. They re
ceived clients, interviewed them and 
defended them. 

The beauty of the divided profes
sion was distorted. These people had 
no regulations governing their prac
tices and they were not subject to the 
discipline of attorneys. 

The result was that lan Smith, the 
Prime Minister of Rhodesia, ap
pointed a Committee which recom
mended fusion and the establish
ment of a de facto Bar for those who 
did not want to do attorneys' work. 

The Mugabe Government fused 
the profession. There is growing side 
by side with the fused profession, a 
vibrant de facto Bar. 

Fusion was brought about be
cause of discrimination. The white 
advocates looked on when their 
black counterparts were starving be
cause white attorneys did not give 
them work. White prosperity was not 
for black advocates. 

Let me repeat a famous quotation 
from Niemoller, a Lutheran martyr 
during the time of Hitler. He wrote: 

First they came for communists, and I 
didn't say anything because it wasn't 
me, then they came for thejews, and I 
didn't say anything - because it wasn't 
me, then they came for me and there 
wasn't anyone left to say anything. 

Now white lawyers complain when 
judges without experience are ap
pointed to the Bench. But they had 
looked on when their black col
leagues were starved of briefs. They 
did not care because it wasn't them. 
I am afraid the experiences endured 
by black lawyers left unhealing 
wounds in their hearts. Some of the 
judges have not recovered from 
those wounds. They refuse to attend 
functions organised by attorneys and 
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advocates. Perhaps judicial imparti
ality also suffered. 

D D D 
When independence came in April 
1980 the black Government ap
pointed the first black judge and it 
was me. The new government inher
ited three appeal judges and eight 
puisne judges. They were all white. 
Barely four years later, nine of the 
eleven judges left. Five of them came 
to South Africa. We recruited judges 
from Ghana, Tanzania and the West 
Indies. We somehow managed. Sen
ior white magistrates also left. We 
organised crash courses for magis
trates. It worked. I am very proud of 
our magistrates. 

Between 1980 and 1984, we had 
four different Chiefjustices. The first 
Chiefjustice of Independent Zimba
bwe wasJustice Hector McDonald 
the last Chief Justice of Rhodesia. 
One of these ChiefJustices was Jus
tice John Fieldsend who had been a 
judge during UDI but had resigned 
because he would not work for an 
illegal government. The other Chief 
Justice was from the West Indies, 
Justice Telford Georges. He was 
Chief Justice for less than six 
months. The fourth Chiefjustice was 
myself. My successor is Mr Justice 
Gubbay. I may have been appointed 
ChiefJustice because I was an Afri
can. The appointment of Mr Justice 
Gubbay as Chief Justice was not 
based on colour. He is white. He was 
appointed because he was the most 
senior judge and an excellent judge. 

D D D 
Let me read to you what Mr lan 
Donovan said of my appointment: 

There was more than the profession 
had to come to terms with; it was clear 
that in appointing these judges, the 
Government had embarked upon a 
policy of positive discrimination or 
affirmative action. The clearest exam
ple was that of Enoch Dumbutshena. 
His appointment as Zimbabwe's first 
black judge in 1980 was in prefer
ence to more experienced litigators, at 
least one of whom was later appointed 
to the Bench. When Mr justice 
Dumbutshena was appointed judge 
President in 1983, he leapfrogged 
three earlier appointments to the High 
Court Bench, who had served with dis
tinction. His appointment less than a 
year later as Chief justice was ahead 
of two eminently suitable, long serv
ingjudges who were already judges of 
Appeal. 

Let me make two points about this 
example of affirmative action. Chief 

justice Dumbutshena was one of the 
fairest trialJudges before whom I had 
the privilege to appear, a judge who 
could be relied upon to arrive at ajust 
result. 

In his seven years as Chief justice, he 
achieved well deserved international 
recognition as an outstanding Chief 
justice. In no small measure, that rec
ognition may be attributed to the full 
support which he received from the 
judges that he superceded, and in par
ticular the two judges of Appeal that 
he leapfrogged to become Chief jus
tice in 1984. 1 

Now of the thirteen Judges of the 
High Court of Zimbabwe, eight are 
black Zimbabweans, four white and 
one Asian. There are five judges in 
the Supreme Court, two of them are 
black, two white and one Asian. 

It is true some of the judges, I 
mean black ones, did not have much 
experience at the time of their ap
pointment to the Bench. There never 
was any chance for them to acquire 
experience. We put them on the 
Bench. There are some who do not 
measure up to the standards the ju
diciary and the public have set up. 
It is true that some of them are ex
ecutive-minded. However the rest 
have proved to be excellent judges. 

How did we appoint them? How 
are judges in Zimbabwe appointed? 
There is a Judicial Service Commis
sion whose Chairman is the Chief 
Justice. Other members are a senior 
judge, a senior attorney, the Attor
ney-General and the Chairman of 
the Public Service Commission. 

The Judicial Service Commission 
recommends to the President names 
of legal practitioners for appoint
ment to the Bench. This is the best 
way of appointing Judges. Twice in 
Zimbabwe Ministers ofJustice have 
tried to have their friends appointed 
to the Bench. Twice they failed. To 
some extent we are successful in ap
poin ting independen t minded 
judges. 

D D D 
We pushed up the independence of 
the judiciary in Zimbabwe. By our 
decisions we made it clear that we 
were independent. We discarded the 
conservative approach to judicial re
view. We indicated that: 

Whenever the exercise of executive 
prerogative affects private rights, inter
ests and legitimate expectations of the 
subjects or citizens, the jurisdiction of 
the Courts are not ousted.2 

In another case involving customs 
officers who were detained several 
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times, we tried to impress on gov
ernment what our duty as judges was. 
We stated our duty as follows: 

The duty is ... to decide on the rights, 
according to law, of all people includ
ing those who are charged with the 
onerous duty of managing the affairs 
of State for the good and benefit of 
its citizens; and to decide whether as 
between the individual and the State, 
the individual is right or wrong or the 
State is right or wrong.3 

In lan Smith v Mutasa and Another 
we asserted our independence by is
suing a press statement in reaction 
to the Speaker's Press Conference. 
lan Smith of UDI notoriety had been 
suspended from service of the House 
of Assembly for contempt of Parlia
ment. He was suspended for 12 
months and his salary and allow
ances were then suspended. He ap
plied to the High Court for payment 
of his salary. His application was 
granted. The Speaker of the House 
told the country that Parliament 
would not pay Smith's salary and 
that the Supreme Court had no right 
to interfere in the affairs of Parlia
ment. We reacted in the manner 
mentioned above. 4 

Now senior judges in the Com
monwealth are coming to the view 
that the judiciary should hold press 
briefings. The Lord Chief Justice in 
England and Wales now holds such 
press briefings. The intention is to 
make the public aware of the work
ings of the judiciary. 

ODD 
I can say with pride that from our 
humble and inexperienced back
grounds we lifted the belief of our 
people in justice. And I say this with
out drawing a distinction between 
black and white. 

Justice comes from the hearts of 
men and women, it is there that it 
resides. One must, in a manner of 
speaking, feel it in your heart. 

Justice Learned Hand of the US 
Federal court said in his book The 
spirit of liberty. 

I often wonder whether we do not rest 
our hopes too much upon constitu
tions, upon laws and upon courts. 
These are false hopes, believe me. 
They are false hopes. Liberty lies in 
the hearts of men and women; when 
it dies there, no constitution, no law, 
no court can save it; no constitution, 
no law, no court, can even do much to 
help it. 

In Zimbabwe the appointment of 
black judges to the Bench intro
duced new attitudes to justice. From 

the beginning of my appointment I 
had the misfortune to handle sensi
tive cases. I declared detentions un
lawful and unconstitutional. I acquit
ted the airforce men accused of con
spiring to destroy war planes. When 
I announced the verdict of the Court 
the packed courtroom was upon its 
feet. Both black and white cheered. 
It was a new experience and the birth 
of a new trust and confidence in the 
judiciary. For my sins I was ap
pointed ChiefJustice. 

ODD 
Both Zimbabwe and Namibia have 
Bills of Rights entrenched in their 
constitutions. Bills of Rights are the 
foundation of justice. They give us 
judges, the tools with which to shape 
the laws passed by Parliament. They 
remove from Parliament its sover
eign status in the domain of legisla
tion. Courts can strike out legislation 
passed by Parliament if it is in con
flict with the constitution or provi
sions of the Bill of Rights. 

Both the governments of Zimba
bwe and Namibia have chosen to re
tain justiciable Declarations of 
Rights and Fundamental Freedoms 
entrenched in their constitutions. 
They have allowed legislation that 
contravenes provisions of the con
stitution to be struck down by the 
courts. Judges use international hu
man rights norms to interpret do
mestic human rights instruments. In 
this regard judges grew in their un
derstanding of their duty to their fel
low men. They built upon the under
standing and knowledge of eminent 
judges throughout the world, men 
who have enriched enduring con
cepts of justice. 

We have witnessed this happen
ing in relation to corporal punish
ment when Article 3 of the European 
Convention on Human Rights and 
Fundamental Freedoms (which for
bids cruel, inhuman and degrading 
punishment) was used in both coun
tries to interpret Article 15 and Ar
ticle 8(2)(b) of each country's con
stitution.5 

In the case of Zimbabwe, the Gov
ernment has entrenched in the Con
stitution the independence of the 
judiciary including judges and mag
istrates. Let me say this: when I was 
ajudge and afterwards the ChiefJus
tice of Zimbabwe, the government 
never attempted to influence the 
courts. Of recent times they have leg
islated in order to minimise the as
pects of judgments of the Courts of 
Law. 

I have no doubt in my mind that 
the black lawyers in South Africa will, 
in spite of all that happened in the 
past, rise and shine. There is noth
ing more rewarding than the feeling 
that I am my own man. I am respon
sible and I am as good as anyone. 
Let not the years of deprivation 
cloud your vision of the future and 
your niche in it. Justice is not the 
preserve of anyone colour, tribe or 
nation. It belongs to us all. That is 
why with all the degradation we suf
fered, we as judges in Zimbabwe 
never felt that now was our time to 
revenge. Justice is blind and it must 
stay that way. You have greater op
portunities here in South Africa. You 
can blend, as we did, experience with 
inexperience, the white colour with 
the black colour and produce a ju
dicial system that is second to none. 
Unlike Zimbabwe and Namibia, 
South Africa has many people of 
goodwill. You have great judges and 
great lawyers. It is up to you to pro
duce the blend that works. 

Ian Donovan: Speech to Association of 
Legal Advisers of South Africa: Inaugu
ral Congress, 1992. 

2 	Patriotic Front-ZAPU v Minister ofjus
tice, Legal and Parliamentary Affairs 
1986 1 532 SA - (ZS) at 5391. 

3 Minister ofHome Affairs v Austin and 
Another 1986 4 SA 281 (ZS) at 2951
296A. 

4 Smith v Mutasa and Another NNO 
1989 3 ZLR 183 (SC). 

5 S v Ncube and Others 1987 2 ZLR 
246 (SC). S v Ajuvenile 1989 2 ZLR 
61 (SC). • 

Any public action which is not customary, either is wrong, or, if it is 
right, is a dangerous precedent. It follows that nothing should ever be 
done for the first time... Nothing is ever done until everyone is 
convinced that it ought to be done, and has been convinced for so 
long that it is now time to do something else. 

Francis Cornford 
Microcosmographia Academica 
(1908) 
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