
Cave An imalia 

Prof CG van der Merwe 

BA LLB (UOVS) Bel (Oxon) LLD (Unisa) 

The author of this contribution, who is Profes in the field of actions flowing from damages 
sor of Law at the University of Stellenbosch, is caused by animals, having written his doctoral 
best known as author of the textbook Sakereg. thesis on this subject. In this contribution Pro
(He is also co-author of Sectional Titles, Share fessor van der Merwe highligh ts the ligh ter side 
Blocks and Time-sharing and of Family, Things of this branch of our law. 
and Succession). However, he is also an expert 

I
n my research on damage caused 
by animals, I came across some 
hilarious situations which did not 
meri t any detailed discussion. 
Perhaps I may try to amuse the 

readers of Consultus by relating 
some of these incidents. 

South African and English law has 
for the purpose of determining li
ability for damages caused by ani
mals always distinguished between 
two classes of animals, namely wild 
animals which are presumed to be 
of a dangerous nature (ferae naturae) 
and domestic animals which are 
normally presumed to be harmless. 

Animals which belong to a wild 
species such as monkeys, bears, ze
bras, lions, leopards and meercats 
are usually classified as animals 
ferae naturae. Although since 
Hannibal's time, man seems to have 
laboured under the delusion that the 
elephant is potentially nothing more 
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than a (rather large) domestic ani
mal, which is also possessed of some 
essentially human attributes such as 
a good memory, a sense of humour 
and intelligence, elephants have 
been firmly placed in the category 
of animals ferae naturae. This is 
clear from the following passage in 
Filburn v Peoples Palace and 
Aquarian Company: 1 

Peopl e must not be wiser than the ex
perience of mankind. If from the ex
perience of mankind a particular class 
of animals is dangerous, though indi
vid uals may be tamed, a person who 
keeps one of the class takes the risk 
of any damage it may do... It cannot 
be doubted that elephants as a class 
have not been reduced to a state of 
subjection: they still remain wild and 
untamed, though individuals are 
brought to a degree of tameness which 
amounts to domestication ... 

The owner or keeper of an animal 
properly classed as wild (South Afri

can law) or dangerous (English law) 
is strictly liable for any injury it 
causes. If you are bitten by my 
monkey, kicked by my zebra, 
hugged by my bear, seized by my 
elephant or mauled by my leopard, 
you (or perhaps your widow) may 
recover damages without proving 
failure on my part to exercise care 
in its control. 

Elephants 
As for elephants, this may be illus
trated by a case of the Rhodesian 
(now Zimbabwean) Appellate Divi
sion, Bristow v Lycett.2 Three eld
erly ladies paid a visi t to the de
fendant's wild animal farm in Zim
babwe. They obligingly signed the 
visitor's book which stated clearly 
that visitors entered the farm at 
their own risk. Among the "tame" 
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animals which roamed about on the 
premises, was a young elephant 
(weighing approximately 900 
pounds), which was "euphemistically 
referred to... as 'little Shapi"'.3 Shapi 
alarmed the ladies when it thrust its 
trunk through the window of their 
car. However, their guide, Tebela, a 
young and somewhat casual African 
youth, put their fears to rest by reas
suring them that Shapi was a "kind" 
elephant, that it was merely looking 
for sweets and that they could safely 
get out of their car and proceed on 
foot. 

The ladies accepted Tebela's as
surance, and when Shapi disap
peared into the bush, they left the 
car and proceeded cautiously to
wards the "wild animals" enclosures. 
Tebela, considering his task as a 
guide completed, went to lie flat on 
his back in the shade of a large Afri
can tree. Then it happened - in the 
words of the plaintiff: 4 

Camels 
The classification of certain animals 
as domestic or normally harmless 
has not only given rise to intricate 
legal problems, but also to extraor
dinary testimonials for some of our 
four-footed friends. In Robertson v 
Boyce,6 Judge Wessels had the fol
lowing to say about dogs: 

But dogs have been domesticated for 
ages. I am not quite sure, but I believe 
we find the dog associated with 
Neolithic man. The dog has been for 
ages the companion and hunting agent 
for man. 

In McQuaker v Goddard,7 the Eng
lish Court of Appeal heard expert 
evidence on the nature and habi ts 
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Well, then I had hardly heard the 
shout before my sister came sailing 
through the air, like, I think, she was 
airborne... I shouted: 'Oh, Olive', and 
I hardly got 'Oh, Olive' out before I 
felt this nudge, very light but very firm, 
in the middle of my back, on my shoul
der, and I went stumbling, like if some
body shoves somebody, stumbling 
across at knee height. .. And I came 
down and I suppose I was coming 
down - I would have fallen anyway 
I felt my sister's foot and the next thing 
I put my hand out to save myself, fell 
on my hand and broke my wrist. 

The plaintiff sued the owner of the 
farm for damages. The court exam
ined numerous authorities on dam
age caused by animals and found 
that the fact that Shapi was to a high 
degree domesticated, did not take it 
out of the class of wild animals. The 
court emphasised that the fact that 
little Shapi might not have meant 
any harm, was irrelevant (dolus, on 

of camels. Finding that nowhere in 
the world are camels wild, and that 
"in every country where they exist 
they are domestic animals used for 
carrying either people or loads on 
their backs or for draught pur
poses",8 and that the camel "is so 
domesticated that it cannot copulate 

the part of an elephant, however in
telligent, was not a requirement and, 
as for culpa, surely any reasonable 
elephant...). The judge quoted the 
following words of Devlin J in 
Behrens v Bertram Mills Circus Ltd: 5 

If a person wakes up in the middle of 
the night and finds an escaping tiger 
on top of his bed and suffers a heart 
attack, it would be nothing to the point 
that the intentions of the tiger were 
quite amiable. 

In deciding in favour of the plain
tiff, the court reasoned that the "own 
risk" notice was vitiated by Tebela's 
rash testimonial of Shapi's friendly 
nature. Whatever the legal posi tion, 
it is a safe bet that the three old la
dies will until their death be a hit 
with their grandchildren when nar
rating the elephant story, but that 
they will certainly have no further 
dealings with "kind" elephants - es
pecially those with a sweet tusk. 

without the assistance of man",9 the 
court placed the camel in the domes
tic class with the horse, the cow, the 
bull, the dog, and the sheep, despite 
expert evidence that camels "are 
dangerous, treacherous and vindic
tive animals, which are not to be 
trusted".lo 
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Cow exonerated 

In terms of the scien ter-rule of Eng
lish law, a dog is allowed one free 
bite, and the owner or keeper of a 
domestic animal is only liable for 
damage caused if he knew about the 
vicious propensities of the animal. 
In a celebrated English decision,ll 
the unfortunate plaintiff was 
knocked down by a black-and-white 
cow on a zebra crossing in a small 
English market town. The cow, it 
seems, ran away from the market, 
where it was being unloaded. It trot
ted first into a cul-de-sac where, "if 
people had only acted with half as 
much intelligence as the average cow 
in circumstances of this kind, it 
could have been safely retrieved".'2 
Instead, people stood on a wall and 
shouted and waved their arms, and 
the cow, not unnaturally, returned to 
the main street, along which it trot
ted until it came across a policeman. 
Faced by the outstretched arm of the 
law, it turned into a car park. A cor
don was hopefully formed, but this 
time a motorist inadvertently 
sounded his hooter. The startled cow 

Human attributes 
In South African law the owner of a 
domestic animal is only liable for 
damages under the pauperien action 
if the animal acted contra naturam 
sui generis, that is, from inward ex
citement or vice, and thus contrary 
to the nature of a well-behaved ani
mal of its kind. The ratio of this rule 
is that domestic animals have been 
associated with human beings for so 
long that human morals and at
tributes are considered to have 
rubbed off onto them: "reasonable" 
behaviour can therefore be expected 
from them. Thus, if you are bitten 
by my dog, kicked by my horse, gored 
by my bull or cow, or butted by my 
ram, the animal is normally taken to 
have acted contra naturam and I will 
be liable under the actio de 
pauperie. If, on the other hand, my 
cow grazes on your land, my goat 
defends itself against an attack and 
injures your goat, or my ram jumps 
a fence and covers your pedigree 
ewes, the animal is taken to have 
acted secundum naturam sui 
generis, and I will not be liable. '3 

The application of this anthropo
morphic test to domestic animals 
has led to some strange distinctions 
and reasoning in South African case 

broke through to the street and re
sumed its anxious trot. Soon after
wards it collided with the plaintiff on 
a zebra crossing, knocked him down, 
trampled on him and broke his arm. 
Thereafter it continued on its way 
until it was eventually shot on a 
piece of waste ground. In finding 
in ter alia that the cow had never 
shown any vice and that its collision 
with the plaintiff was not a vicious 
attack, the court declined to hold the 
owner of the cow liable for the in-

law. In Maree v Diedericks,'4 the 
plaintiff was rudely awakened at 
5: 15 one morning by dogs which 
had entered his chicken run. On in
spection he saw a big dog and a fox 
terrier pinning his champion rooster 
to the ground. The big dog had it by 
the neck, while the fox terrier was 
biting it from behind. When the 
plaintiff appeared, the dogs ran away 
and the plaintiff followed them to 
the defendant's house, where he 
caught the big dog with feathers still 
in his mouth. On his return, the 
plaintiff found the cock barely alive 

jury to the plaintiff. This prompted 
the following delightful heading in 
The Times: 

COW UNACQUAINTED WITH ZE
BRA CROSSING REGULATIONS 
POSTHUMOUSLY EXONERATED. 

The blame was found not to lie with 
the cow, the owner of the cow or the 
plaintiff, but with the general public 
which had by its misguided efforts 
driven frantic an animal accustomed 
to the tranquillity of the farm. 

and eleven hens bitten to death. In 
an action against the owner of the 
fox terrier, the owner tried to argue 
that the fox terrier was "seduced" by 
the bigger dog, a stray animal, to join 
in the h un t. The court, however, 
found that the influence exerted on 
the fox terrier was not such as to 
render its behaviour secundum 
naturam. 15 A second argument ad
vanced by the owner was that the fox 
terrier was only trying to satisfy its 
hunger in killing the hens. Apart 
from the fact that the fox terrier was 
described in evidence as lazy, fat and 
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well-fed (presumably to show the un
likelihood of its complicity in the 
attack), the court found that the dogs 
were not merely trying to satisfy their 
hunger, but were engaged in a mali
cious slaughter of the fowls. 16 

In Swamvur v Portwood,17 the 
plaintiff and his wife were awakened 
even earlier at 4:00 one morning by 
a dog howling outside their house. 
On investigation, the plaintiff found 
that the dog had become entangled 
in the wire mesh on the top portion 
of his front gate. The court described 

Reasonable dog 
The application of this absurd test 
was carried to extremes in Da Silva 
v OttO. 19 One Sunday afternoon, the 
defendant, armed with a light cane 
to scare off troublesome dogs, took 
his dog (which was on a leash) for a 
walk through a suburb of Pretoria. 
When he passed the respondent's 
house, the respondent's bull mastiff 
stormed through an open side gate 
and attacked the plaintiffs dog. In 
an attempt to separate the dogs, the 
appellant hit the bull mastiff with his 
cane. The bull mastiff turned on the 
appellant and bit him on his right 
calf. Only after a garden hose had 
been turned onto the dogs, the bull 
mastiff let go of the smaller dog and 
retreated to the respondent's yard. 
In deciding that the bull mastiff had 
acted contra naturam, the judge rea
soned that an objective test of the 

Zebras 
Fault on the part of the plaintiff has 
always been accepted as a valid de
fence in an action for damages 
caused by either wild or domestic 
animals. Consequently, if a person 
steps on a dog,21 punches it on its 
nose, or pulls its tail,22 or even if he 
accidentally treads on it and then 
bends down to soothe it23 and the 
dog then retaliates, the court will 
decline to award damages because 
the plaintiff will have had only him
self to blame. This is aptly illustrated 
by the English zebra case of 1900.24 

The plaintiff visited a "pleasure gar
den" in which there was an exhibi
tion of wild animals. Wandering 
around he reached a stable where 
four zebras were properly tied up in 
separate stalls. He entered the open 
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the plaintiffs attempt to rescue the 
dog from its predicament as fol
lows: 18 

I accept his evidence that at this stage 
the dog had stopped howling and al
lowed him to approach quietly and 
catch both of its back legs near the 
paws... I accept plaintiffs evidence that 
it was only when he caught the animal 
around the haunches, intending to lift 
it and take the pressure off the back 
legs, that the dog bit his leg; he then 
slipped and in warding off an attack 
on his face his finger was bitten. 

In an action for injury suffered, in-

reasonable dog had to be applied. 
In his opinion a reasonable dog 
would be able to distinguish a justi
fied attack on itself (himself?) from 
an unjustified one. If the attack on 

stable door and, being an animal 
lover, approached one of the zebras 
and gently stroked it. The zebra, not 
appreciating his attentions, viciously 
kicked him. He landed in the next 
stall, where the second zebra 

,,
-.

ter alia because the plaintiffs index 
finger had to be amputated, the 
court found that it was probable that 
any large dog caught in a wire-mesh 
gate would either from pain or panic, 
or both, tend to bite a person at
tempting to free it and was therefore 
not acting contra naturam. However, 
since the dog had previously bitten 
five people and had been muzzled 
up to a few months before this inci
dent, the court granted an action on 
negligence in that the defendant al
lowed the dog to be at large and 
unmuzzled. 

it was justified, the bull mastiff 
should have acted like a reasonable 
human being and refrained from a 
counter-attack.20 

promptly bit him. Since the law does 
not protect animal-loving fools, the 
plaintiffs action failed: he ought not 
to have entered the stable, he ought 
not to have stroked the zebra; his 
injury was due to his own default. 
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Meercats 

However, in some South African 
cases a loving or defensive act on the 
part of the plaintiff has not been 
considered sufficient to exonerate 
the defendant from liability under 
the actio de pauperie. A case in point 
is where a small girl was bitten by a 
dog after she had lovingly put her 
arms around its neck. 25 A further ex
ample is afforded by the facts of 
Klem v Boshoff.26 The plaintiffs wife 
and daughter, Martha, paid a visit to 
the defendant who kept a tamed 
meercat as a pet. The meercat was 
"in the habit of going in between 
people's legs." When the visitors left 
the house, the meercat duly got be
tween Martha's legs and caused her 
to fall on it. The meercat then at
tacked her, whereupon the mother 

Trespassing cow 
The peculiar South African rule that 
the plaintiff must have been lawfully 
at the place of injury in order to suc
ceed in a pauperien action, is well 
illustrated by the case of the tres
passing cow - see Vermaak v 
Khoza. 28 In this case the plaintiffs 
cattle continually strayed onto his 
neighbour's (the defendant's) farm. 
When a stray cow once again wan
dered onto his farm, the defendant 
drove it into a small camp and sent 
a message to the plaintiff to collect 
his wanderlust animal. The delin
quent cow had in the meantime 
started to push around the cows in 
the camp, and the defendant, fear
ing that it might injure them, fas
tened it to a pole, where it stood 

1 	 1890 2 QBD 258 261. 
2 	 1971 4 SA 223 (RAD) discussed by 

C Carpenter "Cave elephantum" 
1972 (2) Codicillus 62-63. 

3 224F. 

4 225E. 

519572QBD117-18. 

6 1912 TPD 381 383. 

7 1940 1 KB 687. 

8 692. 

9 690. 

10 lac cit. 

11 See FJ Odgers "The cow was not to 


blame" 1958 Ars Aequi 65. 
12 Ibid. 
13 See in general CC van der Merwe 

"Contra naturam sui generis" 1967 
(2) Codicillus 8-12; "Regsbegrippe 
en regspolitiek" 1979 THRI-IR 16
19; R Zimmermann The Law of Ob
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rushed to her defence. She aimed a 
vicious kick at the meercat and, as a 
reward, was also bitten. In awarding 
damages for the shock and pain suf
fered by the mother and her child, 
the court reasoned as follows: 27 

Without the child's fault or invitation, 
the meercat got between her legs and 
caused her to fall on the meercat... It 

bellowing. Shortly aftenvards, more 
of the defendant's cattle, including 
a Jersey bull, were driven into the 
camp. Irritated by the incessant bel
lowing of the cow, the bull saw red. 
It lowered its head, charged at the 
cow and struck a jugular vein. In an 
action for damages on account of the 

ligations 1102-1104. 
1 4 	 1962 1 SA 231 (T). 
15 236C-H. 
16236H-237C. 
17 1970 1 SA 144 (R) discussed by CC 

van der Merwe and J Hiemstra in 
1970 THRHR 299-302. 

18 145F-H. 
19 1986 3 SA 538 (T) discussed by CC 

van der Merwe in 1987 THRHR 237
241. 

20542E-C: 	"Dieselfde beginsel geld, 
myns insiens, in die geval waar dit op 
die feite bevind word dat die hand 
gebyt het slegs omdat hy geslaan is, 
mits die beseerde regmatig en 
redelikerwys opgetree het. In so 'n 
geval sal dit geag word dat die hand 
contra naturam opgetree het. 'n 
Objektiewe toets van die redelike 
hand word toegepas. Dit sal venvag 
word dat sulke (sic) hand 'n onder

was a result of the meercat's own ac
tion that it got angered and attacked 
the child; 

and lower down on the same page: 

I do not think she (the mother) can 
be blamed and held to have contrib
uted to her own injury when she was 
naturally attacking the meercat in de
fence of her child. 

fatal injury to the cow, the court, 
somewhat surprisingly, refused the 
action on the ground that the cow 
was trespassing at the place of injury. 
Could the plaintiff not have argued 
that the defendant legalised the 
cow's presence by driving it into a 
camp and there fastening it to a 
pole? Or should the plaintiff (and 
his poor cow) have been hit by the 
doctrine of versari in re illicita?29 

With this pot-pourri of South Af
rican and English decisions featur
ing animals I hope to illustrate to 
lawyers at the Bar and elsewhere that 
law is not all hard work and no play. 
I hope that I have succeeded in cap
turing your attention for a few min
utes so that you can resume your 
stressful task with an eye for the hi
larious. 

skeid sal tref tussen 'n geregverdigde 
aanval op horn en 'n ongeregverdigde 
een. Was eersgenoemde betref, sal hy 
moet swig voor die mens se gesag. 
Met ander woorde, 'n regmatige 
aanhitsing negeer nie die actio de 
pauperie nie." 

21 Kettle v Storm 1893 NPD 275. 
22 See Smith v Burger 1917 CPD 662 

664. 
23 Harmse v Hofman 1928 TPD 572. 
24 Marlor v Ball 1900 16 TLR 239 

(CA). 
25 See Smith v Burger 1917 CPD 662 

664. 
26 1931 CPD 188. 
27 189. 
28 1979 1 SA 578 (N) discussed by CC 

van der Merwe in 1980 THRHR 217
221. 

29 See van der Merwe op cit 219-220.
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