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by the GCB on the Report of the Milne Commission 


The Report of the Milne Commis
sion has been received with great 
interest by the General Council of 
the Bar of South Africa (GCB) 
which represents the advocates" 
profession. 

It is appropriate at the outset to 
voice the sorrow of the profession 
at the passing of John Milne, an 
eminent and respected Judge 
whose Report marks a last and sig
nificant contribution to the future 
structure of the legal profession in 
this country and to the administra
tion of the law. 

The advocates' profession had 
asked Judge Milne to consider the 
implications of two proposals 
which it believed could be ad
vanced in the best interests of the 
administration of the law. The first 
proposal made in the name of the 
GCB was that righ ts of audience in 
the Supreme Court should be con
fined to the advocates' profession, 
as in the past. The second propos
al which was advanced by the Cape 
and Natal Bars raised the desirabil 
ity of extending audience rights to 
certain attorneys in limited and 
con trolled circumstances. Both 
proposals rejected the notion that 
rights of audience should be ex
tended on a broad basis to the at
torneys' profession or that the at
torneys' profession should itself be 
allowed to regulate, or to have the 
dominant voice in regulating, at
torneys rights of audience in the 
Supreme Court. 

The Report of the Milne Com
mission endorses the second of 
the approaches put up by the Ad
vocates' profession. The substance 
of the finding in principle made 
by Judge Milne is that rights of au
dience can be extended to certain 
attorneys provided that such access 
is regulated in a manner designed 
to ensure that standards of advoca
cy in the Supreme Court do not 
fall and that attorney practitioners 
accept the same stringent stan
dards of ethics as apply to advo
cates. 

Judge Milne endorsed the view 
that the present system, by which 

audience rights are restricted to 
advocates, is possibly the best sys
tem which could be attained in 
this coun try and a system which 
should have been retained if all 
else was equal. He believed, how
ever, that the distortions in the 
legal system occasioned by apart
heid could best be addressed in 
this field by some extension of the 
right of audience and that this 
consideration compelled a modifi 
cation in the present system. The 
advocates' profession accepts and 
supports the need to rehabi litate 
the legal system in the post
apartheid era and is eager to en
gage that challenge constructively. 
The GCB regards the Milne Com
mission Report as a valuable point
er to the way in which such recon
struction should occur. In 
particular due consideration must 
now be given to the central tenets 
of the Report which are to this ef
fect: 

o 	 That access to the Supreme 
Court is an aspect of the prac
tice of that Court and it is for 
the Judges to have the domi
nant say as to the extent of the 
righ t of audience and as to the 
necessary qualification for that 
right. 

o 	 The Bar should retain its cen
tral position in the legal pro
fession and, in particular, its 
independence and high stan
dards of professional and ethi
cal practice. 

o 	 That the institution of Silk 
should be retained by the Bar 
and that it should be confined 
to practising advocates only. 

o 	 That Judges should be selected 
from the ranks of Silk for so 
long as the Bar is able to provide 
Judges in sufficient number. 

o 	 That the extension of audience 
rights to some attorneys should 
be accompanied by proper 
controls imposed and mon
itored by an independent 
body. 

o 	 That the process of re-training 
attorneys to qualify them for 
audience rights is a serious 
and demanding process and 
that in this regard the meth
ods of adaptation used in the 
United Kingdom are not ap
propriate or adequate guides. 

o 	 That Court practitioners must 
be subject as before to string
ent ethical standards and that 
attorney practitioners will have 
to conform in substan tial de
gree to the requirements ap
plicable to advocates and that 
again, in this regard, adapta
tions made in the United King
dom are insufficient to meet 
local needs and ought not to 
be followed. 

o 	 That suggestions that any prac
tices of the Bar fell to be inves
tigated by the Monopolies' 
Commission were ill-consid
ered and without merit. 

Underlying all the recommenda
tions made by Judge Milne is the 
perception that he was dealing 
with but a small aspect of the ad
ministration of justice and that his 
recommendations ought not to be 
taken in isolation. This warning is 
an important one and should be 
given due weight. He was also con
scious of the need to secure wide
spread agreement among all inter
ested parties as to the way forward, 
and recommended in that regard 
that his findings be implemen ted 
only as part of a comprehensive 
revision of the legal system. 
The GCB deprecates attempts to se
lect isolated aspects or snatches 
from the Report and to jettison 
others. The Report of the Judge re
flects a consistent and rounded 
viewpoint and the purpose and 
spirit which pervades the Report 
will not be served by a selective and 
opportunistic reading. The GCB 
hopes that all the findings in the 
Report will be taken together as 
the guidelines for the future plan
ning of the legal profession. 
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