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Introduction 
Namibia became an independent Re
public on 21 March 1990. This was 
after a period of almost 30 years dur
ing which South Africa, as the manda
tory of the territory, was waging war 
with SWAPO. Then all interested par
ties agreed to implement United Na
tions Resolution 435 on 1 April 1989. 
This provided for free and fair elec
tions prior to the independence of 
Namibia. It is now history that SWAPO, 
as political party, emerged victorious at 
the elections which were held during 
November 1989. 

On 21 March, on our way back from 
the Windhoek International Airport, I 
could not help but wonder what lay 
ahead for Namibia and particularly for 
myself, as a Judge of the newly consti
tuted High Court of Namibia. We were 
returning from the Airport after we 
had paid our respects to the last vestige 
of South African Administrative control 
over Namibia, namely the Administra
tor-General who, together with his fam
ily, was leaving Namibia. 

At that stage, although I knew who 
the leaders of our new Government 
were, I had not met any of them and 
my knowledge of them came from what 
I had read in the newspapers or heard 
via rumours of which there were plen ty. 
However, soon after Independence, the 
Minister of Justice visited us and this 
was again followed by a visit of the 
Prime Minister. As time wen t by and 
other Judges and I were involved in 
Presidential Commissions, our knowl-
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edge and relationships with the leaders 
were no longer based on newspaper re
ports or rumours but became more 
personal. 

Various changes 
There is no doubt that, since Indepen
dence, various changes took place to 
which we as Judges had to adapt our
selves. Most of these changes, I am 
happy to say, were for the better. For 
the first time we had direct participa
tion in the appointment of Judges to 
the High and Supreme Courts as well 
as other high officials such as the Pros
ecutor-General and the Ombudsman. 
In terms of our Constitution a Judicial 
Service Commission, appointed by the 
President, must recommend to the Pre
sident appointees to these offices. The 
Constitution further provides that the 
Commission shall consist of the Chief 
Justice as Chairperson as well as anoth
er Judge, usually the Judge-President of 
the High Court, and a representative 
each of the Bar Council of Namibia 
and the Law Society of Namibia as well 
as the Attorney-General. The constitu
tion of the Commission in this way ef
fectively removes the appointment of 
Judges and others from the realms of 
politics and is one of the pillars to en
sure the independence of the Judiciary. 
Similarly a Judge or any of the other of
ficials appointed by recommendation 
to the President cannot be dismissed 
except on recommendation again by 
the Judicial Service Commission . Fur
thermore Judges can only be removed 
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from office on the grounds of mental 
incapacity or gross m isconduct. 

Appointment of 

Judges 

H aving become used to the ",,,ay in 
which appointmen ts of Judges are 
made in Namibi a it was with some trep
idation that we read in the newspapers 
of the way in which it was initially 
agreed that appointmen ts could be 
made to constitute the important Con
stitutional Court in South Africa. 

An excerpt from the Constitution of 
the Republic of South Africa Bill (the 
Bill) was given to me and I was request
ed to comment thereon. I am, for obvi
ous reasons, hesitant to do so knowing 
that the Bill is the compromise of vari
ous and sometimes wide divergen t 
views on the subjects d ealt therein, an d 
that the society, for which it caters, is 
much more com pl ex than that of 
Nam ibia. My comm ents, if any, will 
therefore be of general nature based 
on the experience which I h ave had in 
this regard in Namibia. 

Dealing with Sec 105 of the Bill th e 
establishment also of a Judicial Senrice 
Commission for South Africa which will 
mainly conce rn itself with the appoint
m ent of Judges to the various Courts 
will give the Judiciary and practitioners 
a say in such appo intments which, at 
least as far as prac titioners ar e con
cerned, never existed before . However, 
the number of members e ithe r ap
pointed or conn ected with some or 
other political affiliation still seems to 
m e to be very high and may defeat the 
attempt to remove the appointment of 
Judges from the political arena. 

New field 
Another change with which we as 
Judges of Namibia had to cope after in
dependence was the fact that our Con
stitution now contained a Bill of Rights. 
This was not our first experience of a 
Constitution containing such a Bill be
cause Proclamation RI0l of 17 June 
1985 whereby an interim government 
was es tablished for South West Africa 
contained a Bill of Rights but the ap
plication thereof was limited to Jegisla
tion enac ted by the inte rim govern
m ent only and left untouched the bulk 
of legislation inherited from South 
Africa, including security legislation . 

The fact that the Constitution con-
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tained a Bill of Rights opened up a new 
field for us. Hitherto our training, and 
experience gained as practitioners and 
Judges , were with constitutions which 
allowed Parliamen t abso lute freedom 
to legislate and whose legislative Acts 
were sacrosanct. Now we had the power 
to strike down any legislation which was 
in conflict with the Constitution or 
which infringed upon the spec ific 
rights set out in the Bill of Rights . 
Where previously the Constitution \·vas 
seldom , if ever, u sed in litigation , the 
Constitution now became relevant in 
most cases heard by us and this in clud
ed criminal as well as civil cases. We, as 
Judges, were confronted by new con
cepts and as far as interpretation was 
concerned we soon realised that prop
er effect could really only be given to 
the provisions of the Constitution by a 
purposive and liberal interpretation 
rather than one of slavishly foll owing 
the grammatical meaning of words 
used. "\There presumptions such as the 
presump tio n of legality, or the pre
sumption against th e retrospective ap
plication of legislation were sometimes 
the only instruments available to pro
tect the rights of an individual against 
inroads by the State they, in certain in
stan ces, have now become obstacles in 
the way. 

Constitution of 
courts 
Faced with these changes Chief Justice 
Berker, then still Judge-President, fol
lowed the policy of always, where mat
ters of this nature were argued, consti
tuting a Court consisting of three and 
sometimes even more Judges. This, in 
my opinion, was the correct way to deal 
with the situation because it stimulated 
argument and d ebate amongst the 
Judges which to a great extent laid the 
foundation o n which we could build 
for the future. I have continued this 
practice and whenever it was alleged 
that provisions of an existing act were 
in conflict with the Constitution, or the 
rights of an individual entrench ed in 
the Bill of Rights ",,,ere be ing j eopar
dised , I have constituted a court con
sisting of three or more Judges. This is 
of course not always possible and often 
important points were taken during a 
civil or a criminal trial before a single 
Judge sitting in first instance. In cir
cumstances such as these th e single 
Judge h ad to continue and deal with 
constitutio nal issues. I think th at it will 

surprise Judges in South Africa to see 
in how many instances they will be 
called upon to decide a constitutional 
issue of some or other kind and I am 
sure, in order to avoid delay, they will 
themselves deal with it rather than su s
pend proceedings and refer such issues 
to the Constitutional Cou rt (vide Sec 
102 of the Bill). 

This alternative will not be open to 
the Appellate Division unless it can dis
pose of the appeal without the consti
tutional issue. We have found that it is 
se ldom possible to d ecide a m a tter 
without deciding also the constitutional 
issue because the na ture of such a n 
issue is mostly decisive for the outcome 
of a case or is so interwoven with the 
other issues that it cannot be easily ex
tracted and ignored. It will be interest
ing to see how the various Courts ap
proach and interpret the different 
provisions of the Bill and especially 
Chapter 3 thereof, containing the Fun
damental Rights. 

Public interest in 
sentences 
Something which ch'anged completely 
after Independence was the interest of 
all factions of soc iety in the outcome of 
court cases and more p articularly in 
sentences imposed in serious criminal 
cases. Previously, and I think this is also 
true for South Africa, the majority of 
the people e ither did not have the 
m eans , for instance newspapers, 
through which to voice their opinions, 
or were not allowed to free ly protest 
against sentences imposed. Now we 
have vigilant women's groups propagat
ing women's rights , which are particu
larly vociferous in matters concerning 
women such as rape, other sexual 
abuse and assault. There are "chat 
shows" on the radio where people 
freely express their opinions and in 
one or two instances protest meetings 
were held and petitions handed to the 
President. For us who grew up in a so
ciety where all this was more or less 
taboo, this is a most disconcerting ex
perience . The advantage is that where 
we previously sentenced offenders in 
more or less a vacuum, because of the 
silence of a great faction of society, that 
situation has now changed and the "in
terest of the public" component neces
sary to dete rmine an appropriate sen
tence is now very active and very much 
alive. It is, however , inte resting to note 
that the complaints are mostly that the 
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sentences imposed are too lenient. In 
this regard the accurate reporting of 
court cases in the media is of the ut
most importance because the public's 
opinion is formed, not on the judg
ment that is given in court, but the re
port thereof by the newspapers, radio 
and television . The pendulum has 
swung, perhaps understandably, to free
dom of speech and we have yet to 
strike a balance between that and re
striCtions placed thereon such as 
defamation and contempt of court. It 
may be that we were oversensitive in 
the past and that at least contempt of 
court will have to be looked at again in 
regard to the values and ideals ex
pressed by the Constitution. 

Legal

representation 

In terms of the Bill of Rights contained 
in the Namibian Constitution, the 
death penalty was abolished. As a result 
thereof the underlying ratio for pro Deo 
defence has fallen away, and as legisla
tion regarding a legal aid system was 
not yet operative the Court found itself 
in a quandary. On the one hand our 
Constitution guaranteed a fair trial. We 
interpreted this as meaning that, at 
least in serious cases where the accused 
faced, on conviction, imprisonment of 
many years, or where the case was an 
involved and difficult one, it would not 
be a fair trial to require from a mostly 
uneducated and inexperienced accused 
to appear unrepresented. 

This led to a lot of cases being post
poned. The Bar was, however, willing 
to step into the hiatus and to help out 
until legal aid was in p lace. When legal 
aid was set up everything went well 
until its funds were depleted which 
again left the Court in a difficult situa
tion. Some cases had to be postponed 
again in the hope of funds being avail
able when the cases came up again for 
hearing on the postponed date. In 
order to avoid a recurrence of this situ
ation legal aid is now developing to
wards a system of public defence. Qual
ified staff are appointed to the office of 
the Director of Legal Aid and most 
cases are now defended by personnel 
appoin ted to the office. 

I think that in countries such as 
South Mrica and Namibia with many of 
its people still not properly educated it 
is imperative to have a proper and ade
quate legal aid system. A Bill of Rights 
is no more than an empty ideal if the 
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Courts, which are after all the 
guardians of the Constitution, are re
quire d, day after day, to sit in cases 
where people with no legal knowledge 
at all , and with little or no formal edu
cation, are required to give an account 
of themselves, and are expected to pit 
their knowledge and experience 
against qualified and experienced advo
cates appearing on behalf of the State. 

Juvenile offenders 
Mter Independence , Namibia, which 
previously had the advantage of using 
institutions such as mental institutions, 
institutions for juvenile offenders, 
forensic laboratories and the Criminal 
Bureau in South Mrica, now all of a 
sudden found itself cut off from these 
facilities which are so necessary today. 
By agreement we today still send ac
cused to Bloemfontein for observation, 
but we have a problem once such an 
accused is declared a State President's 
patient. We have started our own Crim
inal Bureau and forensic laboratory 
and both these institutions are making 
great strides. We have as yet no institu
tion where juvenile offenders can be 
accommodated other than an industri
al school. With the increase of serious 
crimes committed by juveniles, sentenc
ing of such persons poses a big pro
blem. 

In Ex Parte Attomey-General Namibia in 
re Corporal Punishment l!y Organs of State, 
1991 (3) SA 76 (NmS) the Supreme 
Court of Namibia came to the conclu
sion that the imposition of any sentence 
by any judicial or quasi-judicial authori
ty of corporal punishment upon any 
person is unlawful and in conflict with 
Art 8 of the Namibian Constitution. 
The result of this decision was that the 
imposition of cuts on juveniles "in lieu 
of any other punishment" (sec 294) is 
also not available to the Namibian 
Courts. This has enlarged the need for 
proper institutions (other than prisons) 
where juveniles can be provided for. 

Contact with other 
jurisdictions 
Where we, before Independence, were 
mainly dependent upon South Mrica, 
and where our contact with other 
members of the Judiciary was exclusive
ly with the Judiciary in South Mrica, 
the picture has changed completely 
after Independence. Namibia joined 

the Bri tish Commonwealth as a result 
whereof we have access to the judicial 
bodies of that vast organisation. Mrica 
itself opened up for us. I myself visited 
Malaysia and was then the guest of the 
Lord President of the Supreme Court, 
Tun Abdul Hamid Omar. It was an un
forgettable experience and the con tact 
so made has been invaluable. I think, 
that given the opportunity, the Judicia
ry in South Mrica can and will play an 
important role not only in Mrica but 
also in other international sphe res. 

Independence of 
judiciary 
The mainstay of a Bill of Rights is the 
commitment of the Government to 
adhere and to accept the limitations 
placed upon it by the provisions of 
the Constitution. One such limitation 
is the existence of a Judiciary which 
can only fulfil its role as guardian of 
the Constitution and the rights there
in enshrined if it is totally indepen
dent. This must be guaranteed by the 
Constitution. The position of Judges 
must be so entrenched that from ap
poin tmen t to dismissal, if it ever 
comes to that, they should not be sub
ject to arbitrary acts by parliamen t or 
its organs. As far as appointments to 
the Bench are concerned, they must 
be seen by the people as standing out
side the realm of politics. It is un
avoidable that the constitution of the 
Bench will change in future, as it 
must, to give effect to the aspirations 
of the majority of the people, and to 
balance a Judiciary which hitherto 
consisted almost exclusively of ap
pointees from the white population 
group. 

This must, however , be achieved 
with the retention of standards. South 
Mrica may experience in this regard 
the same problem that Namibia still 
has namely that there is a drain of 
lawyers out of the other population 
groups to the Government services. It 
seems that lawyers prefer the securi ty 
of a paid job to the risk of an uncer
tain private practice. 

The newly constituted Supreme 
Court of Namibia, our Appellate Divi
sion , already plays an important role 
in the legal development of Namibia. 
Our first Chief Justice was the late 
Hans Berker who, in the first year of 
Independence, played an important 
role in establishing the credibility of 
the High and Supreme Courts in 
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Namibia. Mter his demise Chief Jus
tice Ismail Mahomed was appointed 
on secondment from South Africa. 
This eminen t lawyer has con tinued 
and built on the foundation laid by 
his predecessor. The other Judges of 
the Supreme Court are appointed ad 

hoc by the President on recommenda
tion of the Chief Justice for each ses
sion of the Court and on this basis we 
have had other e minent lawyers such 
as retired Chief Justice Dumbutshena 
from Zimbabwe, retired Appeal Court 
Judge John Trengove and Judge Lau
rie Ackermann from South Mrica sit
ting on our Appeal Court. 

Dual system 

At the moment Namibia still has the 
dual system of practice of attorneys and 
advocates. Various commissions were 
appointed to investigate and to recom
mend to Government whether the 
needs of Namibia will best be served by 
a fusion of the two professions or 
whether the system of dual practice 
should continue with or without any 
changes. Presently the commission is 
headed by the Prosecutor-General , Adv 
Heyman. It seems, however, that the 
Government's policy is to have a prop
er investigation in to the matter and not 

to act over-hastily which is in my opinion 
the correct way in which to approach 
this vexing and difficult problem. 

Conclusion 
We in Namibia are looking forward to 
the day when we will be able to have at 
our disposal interpretations on a Bill of 
Righ ts emanating from the vast re
source of legal learning in South 
Mrica. In this regard the pronounce
ments of the Constitutional Court of 
South Mrica will be of particular inter
est and importance to us. 0 

Staterf1e~ntOf 'Intent 

1 	 The Bar identifies itself fully with the ideals, aspirations 

anq, challenges presented by auew democratic South 
Africa. 

2 	 As a body of independent practitioners, the Bar 
colUl]titted to~rovid~~~ spe~ial~~~g lega! .represe~tation, 
at fair fees, to all persons who require sVtch services. , 

3 	 By providing this representation, as well as faciii~~s for 
the p!"otectiopof hum~)Zl.rights~ atcess tOJ~stic(t~or 
indigent persons and alternative dispute ·resolution, the 
Bar serves all.thepeople of SOllth Africa. 

4 	 We snaIl continue to .strive towards the·aftainmenf·.ofJUs
tice for all according to the Rul~. of Law and to support 
reforms desigl;led to ac;hieve this goaL 

The Bar is committed to: 

D 	 the maintenance 'ofan independent judiciary; 

D 	e~suring that the I?ar is representative of all sections 
of the South African population; 

D providing greater access'to jtistice by.the expansion 
of legal services to all who require them whilst 
maintaining the high standard, professional integrity 
aqd iildepetldencewhich are establis~ed hallmarks of. 
the Bar. 
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