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General 
It should be general knowledge by now 
that correctional supervision, being a 
"community-based punishment" (s 1 of 
the Criminal Procedure Act 51 of 1977 
hereafter called "the Act"), is executed 
within the community. Control over an 
offender sentenced to correctional su
pervision (the "probationer") is limited 
to that which can be achieved through 
monitoring the probationer's adherence 
to the conditions of the sentence. These 
conditions include measures such as 
house arrest, community service and the 
attendance of various lectures and 
courses. However, human nature being 
what it is, it is inevitable that some of 
the offenders who seemed to be good 
candidates for correctional supervision, 
will eventually turn out to be beyond the 
control offered by the system; or that 
they will become unfit for some physical 
or mental reason (which might be be
yond their control). When creating cor
rectional supervision, the legislature 
therefore also had to provide an escape 
from such a situation. 
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The procedure which was eventually 
decided upon differs rather dramatical
ly from any that had been in use in the 
past. Normally a court is functus officio 
as soon as the sentence is imposed. 
This means, it has no authority to re
consider the whole or any part of the 
sentence (the provisions of s 298 ex
cepted). The only forum where mis
takes can be rectified is a higher court, 
on appeal or review. But through sec
tion 276A(4) of the Act the court 
which has imposed correctional super
vision is empowered to reconsider its 
own sentence, and to replace it with an
other (obviously competent) SF:ntence 
(cf Kriegler Hiemstra: Suid-AjTikaanse 
Strafproses (1993) 675). Quite a few arti
cles, textbooks and reported cases deal 
with correctional supervision in general 
(cf R 1993 1 SA 476 (A): Ndaba 1993 1 
SACR 637 (A); Omar 1993 2 SACR 5 
(C); Van der Merwe "Korrektiewe Toe
sig: 'n Soepel Vonnisopsie" (1991) Con
sultus 90-93; Terblanche "Korrektiewe 
Toesig: Sandkorrel of pheI" (1992) 5 
SAC] 254-271; Du Toit et al Commentary 
on the Criminal Procedure Act (1987) 28
1OB). Yet very little has been published 

on this rather unique aspect of the sen
tence. A detailed look at it is perhaps 
overdue, especially since correctional 
supervision has now been part of the 
criminal justice system over the whole 
of South Africa for almost a year (see 
Krugel and Terblanche Praktiese von
nisoplegging (1990) 1009). 

The statutory 
provision 
We need to take a close look at section 
276A (4): 

"(a) A court, whether constituted differ
ently or not, which has imposed a pun
ishment referred to in subsection (1) or 
(2) on a person or has converted his sen
tence under subsection (3)(e) (ii), may at 
any time, if it is found from a motivated 
recommendation by a probation officer 
or the Commissioner that that person is 

not fit to be subject to correctional su
pervision or to serve the imposed pun
ishment, reconsider that punishment 
and impose any other proper punish
ment. 
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(b) The procedure referred lo in subsec
tion (3) shall apply mutatis mutandis to 
the reconsideration of any punishment 
under this subsection ." 

It is useful to discuss the various phras
es of this provision separate ly. 

1 "A court, whether constituted differently or 
not . .. " 

It is clear that this provision requires 
the matter to be referred to the court 
which has imposed the original sen
tence. "Court" is not defin ed in the 
Act, but it is generally accepted that the 
term refers to both the status of the 
court (whether supreme, regional or 
magistrate 's court) and the seat of that 
court. A sen tence which has, for exam
ple , been imposed by the Cape Town 
magistrate's court can only be reconsid
ered by the Cape Town magistrate 's 
court. The same judicial officer need 
not be involved, as the court may be 
constituted of different people . The 
same kind of provision occurs else
where in the Act, for example in sec
tion 297 (see Kriegler Hiemstra: Suid
Afrikaanse Strafproses (1993) 745). 

2 	 " ... which has imposed a punishment 
referred to in subsection (1) or (2) on a 
person or has converted his senten ce under 
subsection (3) (e) (ii) . . . " 

"Subsection (1) " refers to sen tences im
posed in terms of section 276(1) (h) of 
the Act, which would be correctional 
supervision in its plain form. "Subsec
tion (2)" refers to imprisonment im
posed in terms of section 276 (1 ) (i) , 
from which the Commissioner of Cor
rectional Services rnay release that pris
oner on correctional supervision. The 
conversion under "subsection 3 (e) (ii)" 
takes place when a court reconsiders its 
previous prison sen tence and converts 
that into correctional supervision. 

This part of subsection (4) is so spe
cific that it obviously excludes all other 
sentences or measures taken by the 
court. VVhere, for example, correctional 
supervision is imposed as a condition 
for the suspension or postponement of 
a sentence, any breach of such a condi
tion has to be dealt with in accordance 
with section 297 (7) or (9) of the Act. 
Another example is where a probation
er finds himself under correctional su
pervision because the alternative impris
onment (as the fine was not paid) was 
converted into correctional supervision 
in terms of section 287 (4). In this case 
the Commissioner may have such a 
probationer arrested and then impris
oned in terms of the original sentence 
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without refe rring the person to the 
court (see subs 84B(3) of the Correc
tional Services Act 8 of 1959). Recon
sideration of sentences may therefore 
only take place within the very specific 
limits of subsection (4). 

The inclusion of correctional super
vision which results from imprisonment 
imposed in terms of section 276(1) (i) , 
gives the Commissioner an alternative 
option when dealing with a recalcitrant 
probationer/ prisoner. Such a proba
tioner may also simply be arrested and 
imprisoned in terms of the original 
warrant, without intervention by the 
court (s 84B (3)(a)). It is difficult to de
termine a reason for the distinction be
tween correctional supervision which 
resul ts from section 287 (4) and that 
which results from section 276 (1) (i) , as 
their working is practically identical. 

3 ". . . may at any time .. . " 

The court is given a discretion to act in 
terms of subsection (4). It will have to 
apply its mind to any application 
brought before it in terms of this sec
tion . Once it has done so, however, it 
cannot be forced to change the origi
nal sentence . 

It is not clear why a court may exer
cise this discre tion "at any time ". Surely 
it could not possibly enable a court to 
reconsider a sentence which has been 
executed in full , even if a literal read
ing of these words could support such 
an argument. Perhaps one should sim
ply consider these words to have been 
added ex abundanti cautela, to ensure 
that the authority to reconsider a sen
tence does not fall away merely with 
the passing of time, but only with the 
completion of the sentence (which is 
common sense) . It could therefore sup
ply the answer to an argument that the 
sentence of a probationer, who had dis
appeared for years during his sentence, 
has become prescribed. 

4 	 " .. . if it is found ]rom a motivated 
recommendation by a probation officer or 
the Commissioner ... " 

In Dercksen 1993 2 SACR 575 (0) an 
adjutant-officer of the Department of 
Correctional Services gave evidence at 
an enquiry into the fitness of Dercksen 
for correctional supervision. He testi
fied that the probationer had basically 
ignored the conditions of his sentence. 
His testimony did not, however, in
clude any recommendation. On review 
it was found (at 576h) that a recom
mendation that the probationer was 
unfit for correctional supervision was a 

pre requisite fo r a court to act in terms 
of this provision. Any sentence imposed 
in the absence of such recommenda
tion would be irregular. 

Another problem that cropped up in 
Dercksen, was that the adjutant was nei
ther identified as a probation officer, 
nor was the re any indication that he 
had acted on behalf of or with the con
sent of the Commissioner of Correc
tional Services. This opens two ques
tions: 

4.1 VVho is a probation officer? 

The term "probation officer" is not 
defined in the Act. The Probation 
Services Act 116 of 1991 (which has 
already been amended, but has not 
yet come into operation) defines a 
probation officer as 

"... a person who complie s with the 
prescribed requirements, and who has 
been appointed under section 2." 

In terms of section 2 "the Minister" 
appoints as many probation officers 
as he deems necessary, but I could 
not find anything on the prescribed 
requirements (and they are not that 
important for present purposes). 
Section 2 also provides that any pro
bation officer who has been appoint
ed as such under previous legislation 
would remain a probation officer 
under present legislation. It is un
likely that many probation officers 
will approach a court with a recom
mendation, as they are at present 
not really involved with the execu
tion of sentences of correctional su
pervision. 

4.2 VVho is "the Commissioner"? 

In terms of section 1 of the Criminal 
Procedure Act "Commissioner" is 
defined as "the Commissioner of 
Correctional Services ... or a person 
authorised by him" (my emphasis). 
Mention is made in Dercksen 1993 2 
SACR 575 (0) at 576f that the Act 
specifically refers to the Commis
sioner himself, and not to a correc
tional officer. The court may have 
missed the fact that the Act also 
refers to someone acting under the 
Commissioner's authority. Nobody 
could reasonably expect of the Com
missioner to supply a motivated rec
ommendation in every case which 
comes before the court for reconsid
eration of sentence. The question is 
therefore in which form the neces
sary authorization should be given: 
whether such a person needs ex
press authority for every single rec-
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ommendation, or whether a blanke t 
authority would suffice ; or even 
whether such authority might be im
plied from the fact that the wi tness 
is identified as a correctional officer. 
I would suggest that not too much 
should be made of this rather for
mal aspect. It would rarely be in dis
pute whether the witness, as a mem
ber of a state department, is acting 
on the instructions of higher author
ity. One would nevertheless suggest 
that any witness from the Depart
ment of Correctional Services 
should mention that he or she is act
ing on the authority of the Commis
sioner. The same fact should be 
mentioned if the recommendation is 
in written form. 

The influence of the term "motivated 
recommendation" should also be inves
tigated. Generally the words should be 
understood in their general sense, 
namely that there should be a recom
mendation, and that reasons for that 
recommendation should be given. One 
of the main questions which has to be 
resolved, however, is the form in which 
this recommendation should be 
brought before the court. Is only oral 
evidence acceptable, or could it be in a 
written form? This can be argued from 
two points of view. Firstly, if the legisla
ture intended oral evidence to be given 
in every instance, it would definitely not 
have used the rather uncommon leg
islative language it did. It would rather 
have explicitly referred to the "motivat
ed evidence" of the relevant officers. The 
logical further poin t would be that in 
case of a dispute oral evidence could al
ways by led. The probationers would 
normally not dispute factual accounts of 
their breaches of the sen tence condi
tions, and if the prosecutor could mere
ly hand in the written recommendation 
it would save a lot of time and trouble. 
The other poin t of view would be that, 
if the recommendation is contained in 
a document, it would need to be au
thenticated by a witness anyway (cf 
Schmidt Bewysreg (1989) 318), and that 
it cannot merely be handed in from the 
bar. Furthermore the report would 
probably contain hearsay evidence, 
which should not be admitted readily in 
criminal cases, according to Metedad v 
National Employers' General Insurance Co 

Ltd 1992 1 SA 494 (W). 

The answer to this problem cannot 
be resolved in this article. One would 
have to wait and see how the courts 
deal with the problem. I am of the 
opinion that, especially if the proba-
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tioner does not dispute any substantial 
factual part of the recommendation, it 
should be possible to finalise the mat
ter speedily, without the need to hear 
oral evidence. 

5 "... if it is found . .. that that person is not 
jit to be subject to correctional supervision 

or to serve the imposed punishment. . . " 

This phrase seems to provide for two 
separate situations; as if it applies both 
to a person not fit to be subject to cor
rectional supervision , and a person not 
fit to serve the "imposed punishmen t". 
There is no real difference , however, as 
it is clear that the "imposed punish
ment" can be nothing other than cor
rectional supervision (see the discus
sion in para 2). The fact that the whole 
of section 276A deals almost exclusively 
with correctional supervision , lends 
support to this argument. 

The "unfitness" of a person for cor
rectional supervision will depend main
lyon two situations. Firstly correctional 
supervision can only be successful if the 
probationer co-operates in the execu
tion of the sentence. Besides a warning, 
the only disciplinary actions to which 
the probationer may be subjected are 
those men tioned in section 84B of Act 
8 of 1959. This involves the arrest of 
the offending probationer and detain
ing him for a maximum of 72 hours. 
The probationer may then be released 
on correctional supervision, or be re
ferred to the court for reconsideration 
of the sentence. A person who consis
tently breaks the conditions of his sen
tence cannot be dealt with in any other 
way and if the practice of detention 
and release does not bring about any 
improvemen t, referral to the court for 
reconsideration of the sentence is the 
only other option available. 

The second set of circumstances in 
which the probationer will become 
unfit for correctional supervision , re
lates to physical or mental unfitness. 
Examples would include a probationer 
who becomes mentally ill, or breaks 
down physically and becomes bed-rid
den. With paralyses of some kind, the 
point at which the probationer be
comes unfit for correctional supervi
sion will be a factual issue. The same 
goes for someone who is imprisoned 
after being sentenced to correctional 
supervision. I do not believe that im
prisonment in itself should necessarily 
make the probationer unfit for correc
tional supervision. A person who is 
awaiting trial, or is imprisoned for a 
couple of weeks or months will certain

ly n eed the support that correctional 
supervision can supply. But it must be 
conceded that longer terms of impris
onment would indeed cause the court 
to find that the probationer, being a 
prisoner now, is no longer fit for cor
rectional supervision as community
based punishment. 

There is no doubt, however, that a 
court has to make a specific finding 
that the probationer is not fit for cor
rectional supervision , before it may ex
ercise any further discretion. If it finds 
the probationer to be fit for correction
al supervision, it should simply order 
him to report to the correctional offi
cer in order to facilitate the continu
ance of the original sentence. 

6 " .. . 'reconsider that punishment and 

impose any other proper punishment ". . . 

This is the crux of the whole provision. 
The court may, once it has found the 
probationer not to be fit for correc
tional supervision, impose any further 
punishment. The court will have to 
take the portion of the sentence that 
has already been served into considera
tion, even though this is not required 
in the statute. 

The punishment which is now im
posed will still be for the original 
crime. It will therefore have to fit the 
seriousness of that crime. However , 
when considering the other two legs of 
the triad , namely the ofTender and the 
interests of society, I would suggest that 
the court should take these factors as 
they are when determining the new 
sentence, which may in fact be differ
en t from what they were during the 
original sentencing stage. In Theron 

1986 1 SA 884 (A) 893-4 a similar prin
ciple was applied. 

Because correctional supervision is a 
fairly heavy punishment (cj R 1993 1 
SACR 209 (A) 221h-i) , replacing it with 
another suitable sentence will not be 
easy. The warning by Kriegler Hiemstra: 

Suid-Afrikaanse Strafproses (1993) 675 
that imprisonment should not now 
lightly be resorted to, should be care
fully heeded. This will be particularly 
true if the probationer has successfully 
served a substantial portion of his cor
rectional supervision, and only became 
unfit at a relatively late stage of the sen
tence. In those cases a fine or suspend
ed sentence may be sufficient as alter
native punishment. Unfortunately, 
however, for most of the other proba
tioners imprisonmen t will often be the 
only other proper punishment. 
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The question has been asked 
whether, when reconsidering a sen
tence composed of both correctional 
supervision and another form of pun
ishment (usually imprisonment), the 
court may reconsider the whole sen
tence, or only that part consisting of 
correctional supervision. It has been ar
gued that the Act distinguishes between 
punishment (those set out in s 276 of 
the Act) and sentence, which would be 
that entity consisting of all the various 
punishments imposed for a particular 
crime. Whether such a distinction is in
deed consistently drawn in the Act is 
open to debate, but as far as section 
276A( 4) goes it is quite clear that it 
refers only to correctional supervision 
(as argued in para 2 and 5 above), and 
that it then empowers the court only to 
reconsider that punishment (correctional 
supervision), and, instead thereof, im
pose any other form of punishment. 
This impression is amplified by the fact 
that subsections 276A(3) and (4) cre
ates an exceptional procedure, and 
that the legislature would have been 
very clear if it intended the basic rule 
that a court becomes functus officio to 
be extended beyond correctional su
pervision. 

Other practical problems may result 
in case of composite sentences such as 
those mentioned in the previous para
graph . This happens mostly in cases 
where correctional supenrision and im
prisonmen t (often suspended) are 
combined in one sentence. The first 
practical problem is that the court may 
exhaust its jurisdiction when imposing 
the additional imprisonment, leaving it 
with nothing to impose in case the cor
rectional supervision is not successfully 
completed. A magistrate's court impos
ing a sentence of, for example, 2 years' 
correctional supervIsIOn plus 12 
months' suspended imprisonment, will 
be severely hampered when reconsider
ing sentence (it is accepted for the pur
pose of the example that the normal 
penal jurisdiction applies). It will not 
be able to impose imprisonment in
stead of the correctional supervision, 
not even as alternative to a fine and 
neither in suspended form (cf Moyage 
1958 3 SA 400 (A)). It will therefore 
have to impose either a fine (without 
alternative imprisonment!), or corporal 
punishment (until it is declared uncon
stitutional) or refer the offender to a 
treatment centre (which can only be 
done in limited cases). It should be 
clear that a court will be unwise when 
adding imprisonment to correctional 

supervision, to use its full complement 
of available imprisonment. This unde
sirable situation could be alleviated if 
the additional imprisonment is sus
pended and one of the conditions re
quires the probationer to subject him
self to correctional supervision and to 
obey all lawful instructions of the cor
rectional officer. Then, if the condi
tions of suspension are breached and 
the suspended imprisonment is put 
into operation, the offender will under
go imprisonment anyway. 

A court has no powers beyond those 
specifically mentioned in this phrase. It 
has to impose a sentence and cannot, 
for example, refer the matter to a high
er or regional court for sentencing (see 
Peterson 1993 2 SACR 200 (C) which is 
discussed more fully below). 

7 "The procedure referred to in subsection 
(3) shall apply mutatis mutandis to the 
reconsideration of any punishment under 
this subsection. " 

The purpose of the procedure provid
ed for in subsection 276A(3) is quite 
the opposite from that which has been 
discussed above. Subsection (3) refers 
to an application by the Commissioner 
to have a prison sentence reconsidered, 
specifically with a recommendation for 
correctional supervision to be imposed. 
However, if the procedure prescribed 
in subsection (3) is applied to the 
process mentioned in subsection (4), it 
would have meant the following: An ap
plication has to be made, to the clerk 
of the court, that the probationer ap
pear before the court a quo for recon
sideration of the sentence of correc
tional supervision. The matter is then 
set down on the roll of the relevan t 
court for a specific date. The clerk of 
the court also has to submit the case 
record to the relevant judicial officer; 
if the record has been recorded me
chanically, only those sections deter
mined by the magistrate or judge have 
to be transcribed. ArlOther of the clerk 
of the court's duties is to inform the 
Commissioner in writing of the deter
mined date and to request the motivat
ed recommendation, for submission to 
the magistrate or judge. 

I consider the reference to the pro
cedure in subsection (3) to be an un
happy one mainly because of the time 
restraints involved in the subsection (4) 
procedure. The offending probationer 
has to appear before the court within 
72 hours after his arrest, whereas the 
procedures prescribed in subsection 
(3) are designed for a situation where 

much more time is available - the mea
sure of correspondence mentioned in 
this provision cannot practically be ex
pected to be completed within the 72 
hour time limit. It is also unhappy as 
most (if not all) of the necessary infor
mation should be readily available, and 
no waste of time is needed to settle the 
matter. It is therefore no surprise to 
learn that the procedure applied in 
most courts differ substantially from 
that described in subsection (3) . 

Despite the fact that subsection (3) 
is referred to in subsection (4), and 
that subsection (3) (d) endows the court 
with "the same powers as if it were con
sidering sentence after conviction of a 
person and the procedure adopted at 
such proceedings", there is no doubt 
that the court a quo cannot refer the 
case for sentencing to the regional 
court. This has been decided quite cor
rectly after a well-reasoned judgment by 
Marais J in Peterson 1993 2 SACR 200 
(C). The court reconsidering a sen
tence has to impose the sentence and 
cannot transfer this power to any other 
judicial officer (ibid 205e). It should, in 
any case, be noted that subsection 4(b) 
makes only the "procedures" men
tioned in subsection (3) applicable to 
the reconsideration of correctional su
pervision, and not the powers. 

One final aspect: In accordance with 
subsection 3(d) it seems that the proba
tioner may also indicate in writing that 
the proceedings may be concluded in 
his absence, but that he is still entitled 
to be represen ted at these proceedings, 
or to make written representations. 

Conclusion 
One hopes that the answers to most of 
the legal problems that will arise in im
plementing the procedure provided for 
in section 276A( 4) , will be found in 
this article. I do not claim that those 
answers will always be correct, but they 
should at least present some basis from 
which further argument could be de
veloped. 
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