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In sy Voorwoord by die vierde uitgawe 
van sy welbekende werk: Hiemstra 
Suid-Afrikaanse Strafproses, het die 
outeur, Sy Edele Regter V G Heimstra, 
in November 1986 gese dat dit die laaste 
uitgawe van die boek is wat van sy hand 
sal verskyn. Hy het dit egter ook in die 
vooruitsig gestel dat 'n ander skrywer 
met 'n nuwe uitkyk en 'n ander styl by 
hom moet oorneem. 

Dit het nou inderdaad gebeur dat 'n 
ander outeur wat sy eie uitkyk en styl 
het, by Sy Edele Regter Hiemstra oorge
neem het. Die outeur van die vyfde uit
gawe van hierdie welbekende werk is Sy 
Edele Regter J C Kriegler op wie se 
skouers die mantel nou geval het om toe 
te sien dat "Hiemstra" voortleef. Ten 
spyte van Regter Kriegler se beskeie 
opmerking in the Voorwoord by die 
vyfde uitgawe dat hy nou eers besef dat 

sy aanvaarding van die opdrag om as 
opvolger vir sy voorganger op te tree 
aan onkunde en hubris te wyte was, blyk 
dit uit die werk as 'n geheel dat 'n meer 
bekwame opvolger vir die grondlegger 
van die werk beswaarlik gevind sal kan 
word. Sy Edele Regter Kriegler verdien 
ieder en elk wat met die strafproses as 
sodanig te doen het se dank en waarder
ing dat hy dit op sy skouers geneem het 
om die werk van sy voorganger te laat 
voortleef. 

Die boek volg die bekende patroon of 
werkswyse. Die teks van die Straf
proses wet 1977, word weergegee en dan 
word daar kommentaar gelewer op elke 
artikel daarin. Waar toepaslik word daar 
dan ook by elke artikel onder die opskrif 
"Ander verwante bepaling(e)" verwys 
na ander artikels in die Wet wat tersaak
lik is by die besondere artikel wat 
bespreek word. Dit verhoog natuurlik 
die bruikbaarheid van die boek en is 
trouens 'n noodsaaklikheid omdat ver
skillende aspekte van die strafproses nie 
altyd bymekaar gegroepeer is in die ver
skillende hoofstukke waarin die Straf
proses wet ingedeel is nie. Teenoor elke 
artikel word ook aangedui wat die nom
mer daarvan was in die vorige 
Strafproseswet van 1955, Wet 56 van 

1955, terwyl daar in die geval van 
artikels wat vir die eerste keer voorkom 
in die huidige Strafproseswet uitdruklik 
gese word dat dit 'n nuwe artikel is. 

Aan die begin van baie van die hoofs
tukke word 'n oorsigtelike bee Id gebied 
by wyse van 'n "Inleiding" oor wat ter 
sprake is in daardie hoofstuk. Telkens is 
hierdie bespreking toegespits op die 
behoefte van die praktisyn en word daar 
nie 'n diepgaande akademiese besprek
ing van die betrokke onderwerp gegee 
nie. So, byvoorbeeld, word dit duidelik 
gemaak in die eerste paragraaf van die 
Inleiding tot Hoofstuk 28, wat oor von
nis handel, dat 'n "Diepsinnige en 
omvattende bespreking van hierdie 
onderwerp hoort nie meer tuis in 'n werk 
oor die strafproses nie - sedert vorige 
uitgawes het daar immers 'n veeltal von
nishandboeke verskyn". Dit word dan 
pertinent gese dat daar volstaan word 
"met bondige en praktykgerigte kom
mentaar uit die oogpunt van die proses
reg". Dieselfde benadering word gevolg 
by sommige artikels wat oor 'n onderw
erp handel waaroor daar uitgebreide 
akademiese besprekings gevoer kan 
word maar wat alreeds in ander hand
boeke bespreek is. So, byvoorbeeld, 
word in die eerste sin van die Aan-
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tekeninge by artikel 210, wat oor irrele
vante getuienis handel, gese dat belang
stellendes standaardwerke oor die 
bewysreg kan raadpleeg oor die bewys
regtelike basis van die artikel en dat 
"Elementere leiding vir die strafhofprak
tisyn is al waarna hier gemik word". 

Dit is juis die leiding en voorligting 
wat aan die praktisyn gebied word wat 
van hierdie uitgawe van "Hiemstra" so 
'n belangrike en nuttige werk maak. 
Waar dit byvoorbeeld wel nodig is dat 
vrae gestel word oor aangeleenthede wat 
tot dusver as geyk aanvaar is in die prak
tyk word dit gedoen op so 'n wyse dat 
daar by die leser geen twyfel gelaat 
word daaroor dat daar ook 'n ander 
standpunt bestaan nie. So, byvoorbeeld, 
word ten aansien van die feit dat in die 
praktyk aanvaar word dat 'n beskuldigde 
die bewyslas dra om in die geval van 'n 
aansoek om borg te bewys dat die 
regspleging nie benadeel sal word deur 
sy vrylating op borg nie, die vraag gestel 
of daar hoegenaamd 'n bestaansrede vir 
'n bewyslas by 'n borgaansoek is. 'n Eie 
standpunt word dan gestel op so 'n wyse 
dat daar weinig twyfel kan bestaan oor 
die outeur se siening van sake. Hierdie 
siening word dan gemotiveer met ver
wysing na onder andere die eiesoortige 
aard van die verrigtinge by 'n borgaan
soek. Aangesien hierdie motivering 'n 
sprekende voorbeeld van Regter 
Kriegler se styl en taalgebruik is haal ek 
dit volledig aan. Dit lees soos volg: 

"Die voortydige, interlokutore, infor
mele, inherent dringende, toekoms
gerigte en allesins unieke aard van die 
verrigtinge pas ten enemale nie in 'n 
gerieflike nis nie." 

Met die eerste oogopslag sou 'n mens 
geneig wees om te se dat hier 'n blote 
aaneenstrengeling van byvoeglike naam
woorde is. Dit is egter nie die geval nie 
maar 'n tipiese voorbeeld van hoe raak 
die outeur die kenmerke van 'n konsep, 
in hierdie geval 'n borgaansoek, kan 
saamvat. Van toutologie is daar geen 
sprake nie. Op dieselfde trant word daar 
ook praktiese raad en leiding gegee. In 
die praktyk maak aanklaers baie selde 
gebruik van die voorreg om 'n open
ingsrede te hou. Daar is verskeie redes 
hiervoor. Weereens is Regter Kriegler se 
standpunt en kritiek oor hierdie aspek 
onomwonde gestel en op die man af en 
aanklaers behoort dit ter harte te neem. 
Hy laat horn soos volg hieroor uit: 

"'n Strafverhoor is egter nie 'n spel 
nie en sulke taktiese oorwegings kan 
gerus vir TV -stories gelaat word. Veral 
waar die saak lank of ingewikkeld is, 
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behoort die aanklaer eers ' n open
ingsrede te lewer: die hof en die 
verdediging verkry daardeur perspektief 
op die getuienis wat aangebied word; 
daarbenewens is dit 'n waardevolle 
oefening vir die aanklaer om, nog voor 
hy begin, 'n oorsig van sy saak te moet 
vorm. Bowendien kan 'n openhartige 
openingsrede tyd bespaar ... " 

Uit die voorgaande paar aspekte wat 
aangeroer is is dit duidelik dat hierdie 
uitgawe van "Hiemstra" van onskatbare 
waarde is vir enigeen wat met die straf
proses te doen het. Die bruikbaarheid 
van die boek word nog verder verhoog 
deur 'n taamlik omvattende indeks en 'n 
lys van sake. 

Enige handboek wat nie in losblad 
formaat uitgegee word nie gaan gebuk 
onder die tekortkoming dat dit relatief 
gou verouderd raak. Ongelukking is dit 
ook die geval met hierdie boek en 
temeerso omdat die wetgewer redelik 
aktief is op die gebied van die 
Strafproseswet. So, byvoorbeeld, was 
daar in 1992 vyf wette gemaak wat ver
skillende bepalings van die Strafproses
wet, 1977, gewysig het en in 1993 was 
daar vier sulke wette. V olgens die 
Voorwoord tot die boek is wetswysig
ings tot Julie 1993 en sleutelbeslissings 
tot Maart 1993 bygewerk. Dit beteken 
dat die wysigings wat aan die 
Strafproseswet aangebring is deur 
artikels 5 en 6 van die Vyfde AIgemene 
Regswysigingswet, 1993, Wet 157 van 
1993, met ingang van 1 Desember 1993, 
en deur artikel 11 van die Sesde 
AIgemene Regswysigingswet, 1993, wet 
204 van 1993, met ingang van 1 Maart 
1994, nie in die boek opgeneem is nie. 
' n Mens kan maar net die hoop uitspreek 
dat Regter Kriegler die tyd sal vind om 
die boek op datum te hou met 'n 
byvoegsel wat van tyd tot tyd uitgegee 
word. So-iets sal bykans onontbeerlik 
wees aangesien dit verwag kan word dat 
die Strafproseswet steeds van tyd tot tyd 
gewysig sal word en daarbenewens sal 
daar natuurlik ook van tyd tot tyd nuwe 
sleutelbeslissings beskikbaar word. Die 
behoort nie toegelaat te word dat die 
boek binne 'n relatiewe kort tyd veroud
erd raak nie omdat daar nie tred gehou 
word met nuwe verwikkelinge nie. 

Ten spyte daarvan dat die boek relatief 
duur is behoort elkeen wat met die straf
proses gemoeid is 'n eksemplaar van die 
boek op sy boekrak te he. Vir die besige 
praktisyn is die boek onontbeerlik. 

Mynhardt R 
Transvaalse Provinsiale Afdeling 

van die Hooggeregshof 

The Influence of the 
Transkei Penal Code on 
South African Criminal 
Law 
by D S Koyana BA (Rhodes) LLB 
(Unisa) LLM (Fort Hare) LLD (Unisa), 
Professor ofLaw at University of 
Transkei, Advocate of the Supreme 
Court ofSouth Africa 
Published by Lovedale Press 
240 pages 
Price - R38,00 

The most lasting impression one gets on 
reading this book is that it is very well 
researched and that the most thorough 
and painstaking dedication has been 
employed in its writing . Never has so 
much attention been bestowed on an 
obsolete statute as the author has done 
on the Transkei Penal Code of 1886. 
The author has a way of expressing him
self that would persuade even the most 
hardened and jaundiced of cynics to see 
his point of view and appreciate the 
impact which this document has on the 
South African criminal law . 

The author's presentation of his work 
is very logical and systematic. In the 
preface he traces the roots and origins of 
the Transkei Penal Code of 1886, which 
forms the basis of this work. In Chapter 
1, captioned in limine, the author clearly 
sets out what he aims to achieve or 
demonstrate in his work and by the time 
one finishes reading the book one cannot 
help by concede that the intended objec
tive has indeed been achieved. As the 
author correctly points out, there is no 
major work that has hitherto been under
taken in the field of the historical legal 
developments in Transkei, save for spo
radic and rather cursory treatment of 
some specific facets of the Code by 
some leading South African textbook 
writers such as Gardiner and Lansdown, 
De Wet and Swanepoel, Hunt etc. It is 
noticeable that some of these writers are 
so markedly admiring of the Code that 
they at times even fail to observe some 
of its shortcomings. They even go to the 
extent of occasionally giving it undue 
credit and claim it to have exerted a pos
itive influence on a given aspect of the 
South African criminal law even where 
it has in fact not had any influence at all. 
Its critics on the other hand are at times 
unduly critical of the Code and decry its 
influence on South African law in bitter 
terms. For example the learned authors 
Professors J C de Wet and H L 
Swanepoel in their publication entitled: 
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Die Suid-Afrikaanse Strafreg, second 
edition, at page 120 describe the Code as 
"this cumbersome and confused bit of 
legislation" (my translation). Similarly, 
Hunt, who is no admirer of the Code 
either, speaks of the Code in his book 
South African Criminal Law & 
Procedure Vol 2, 2nd edition, by J R 
Milton on page 246 as "preserving, like 
ugly fossils, several unsatisfactory and 
illogical ideas." Unlike these two oppo
site extreme sides the author in his book 
adopts what may aptly be described as a 
middle course. Even though the whole 
tone of his book leans towards lauding 
the Code as having exercised a markedly 
positive influence on South African law 
he never fails to highlight the areas of 
the law where it has failed to do so e.g. 
in the areas of the effect of intoxication 
on mens rea, conspiracy, incitement and 
suicide. This clearly demonstrates the 
author's objective and scholastic 
approach in his work; he neither gilds 
the lily nor robs the devil of his due. In 
fact, despite his penchant of praising the 
Code whenever he feels it has made its 
influence felt on South African law he is 
not slow to point out the instances where 
other writers and jurists have unde
servedly credited the Code with undue 
honours. 

Although in my reading of the text I 
was not particularly keeping a hawk's 
eye vigilance for mistakes I still man
aged to spot quite a few errors in punc
tuation, grammar, spelling and other 
typographical errors in general. To give 
but a few examples of what I mean, the 
last sentence of the second paragraph on 
page 35 should read "they saw fit" and 
not "they say fit not to undertake it"; on 
page 53 line 3 of paragraph 3 should 
read "I think" not "It think I killed my 
enemy"; on page 59 line 11 "St 
Anustine's Mission" should read "St 
Augustine's Mission." I am also not very 
happy with the author's anglicisation of 
words like "Gaika" for "Ngqika" and 
"Pondomiseland" for "Mpondomise
land" on page 59. I can see no justifica
tion for this. 

All that apart, the author's thoughtful
ness in explaining unusual terms such as 
dispareunia (painful intercourse) on 
page 56 is commendable; it saves the 
reader many a trip to the dictionary. The 
complete bibliography, table of cases 
and table of statutes at the end of the 
book leaves no doubt as to what a mine 
of information the book is. The full 
index is also very helpful in leading you 
to the relevant pages on a given issue. 

The fact that the Penal Code of 1886 is 
reproduced at the end of the book as an 
appendix is also most worthwhile in my 
view since, after all, that statute forms 
the whole object of the book and the 
statute, obsolete as it is, may otherwise 
prove more difficult to find than the 
scarlet pimpernal. The size and spacing 
of the print is also reasonably kind to the 
eyes, even to the weak-eyed. The 
amount of work and time spent on the 
research and compilation of the book 
would seem to justify its price. 

Coming to the practical value of the 
book there is no doubt that as a teaching 
and learning guide on the subject, the 
book is most ideal to both lecturer and 
student in the field of criminal law in 
South Africa. Seeing that the object of 
the book is mostly to highlight the 1886 
Transkei Penal Code one might con
clude that the book is not of much prac
tical use to a legal practitioner. One who 
so concludes would, however, be well 
advised to take a second and closer look 
at the book. He will then find that in fact 
it has an in depth discussion of many 
principles of criminal law - current law 
- and it is in fact rich with recent author
ity on those principles. This comes out 
quite clearly in chapter 4 - unlawfulness, 
chapter 5 - mens rea, chapter 6 
Participation and accessories after the 
fact, and chapter 7 - the Inchoate 
crimes. Chapters 8, 9 and 10 deal with 
specific offences being crimes against 
property, fraud, extortion, forgery and 
uttering, and rape, assault and murder 
respectively. This makes the book to be 
of real practical value to a practising 
legal practitioner. In all I would say that 
the book is definitely worth a space on 
every legal bookshelf. 

PH S Zilwa 
Advocate of the Supreme Court, 

Umtata 

Kontraktereg -
Algemene Beginsels 
Van der Merwe et al 
Juta en Kie 
422 bladsye 
Sagteband Rl19 BTW ingesluit 

Soos die skrywers in die voorwoord aan
toon, bevat hierdie werk 'n uiteensetting 
van die algemene beginsels van die kon
traktereg, binne die raamwerk van 'n 
teorie oor verbintenisse uit kontrak en 
soos dit deur die howe uitgedruk is. 

Die boek is die Afrikaanse weergawe 

van Contract General Principles wat in 
1993 verskyn het. Di t behels derhal we 
nie 'n verwerking van die Engelse werk 
nie met die gevolg dat regspraak en pub
likasies sedert die verskyning van 
daardie werk nie bygewerk is nie. Druk
en skryffoute wat in die Engelse teks 
voorkom, is egter reggestel. Helaas, die 
drukfouteduiwel was nogtans weer 
doenig in die Afrikaanse weergawe. Op 
bladsy 37, (b), in die middel van die 
tweede paragraaf moet die woord "onre
delik" - soos die uitgewer self aantoon 
deur "redelik" vervang word. Enkele 
ander (onbelangrike) drukfoute is ook 
teegekom dog ek laat dit daar. Blykbaar 
is dit net die Bybel waar die bedoelde 
dui wel nie inmeng nie. 

Dit was verfrissend om weer 'n hand
boek wat nie alleen goed geskryf is nie 
maar wat deurgaans sierl ike Afrikaans 
gebruik, te lees. Die skrywers moet dan 
ook gelukgewens word dat hulle die 
moeite gedoen het om die boek in 
Afrikaans te vertaal want ofskoon 
Afrikaans sekerlik stewig as regstaal 
gevestig geraak het, raak 'n mens tog 
soms bekommerd dat dit in die nuwe 
bedeling afgeskeep sal word. Laat ons 
egter hoop dat ons vrese nie bewaarheid 
sal word nie. 

Die boek is vir gebruik deur studente 
asook regspraktisyns bedoel. Die skryw
ers doseer al geruime tyd aan verskeie 
universiteite in die kontraktereg en daar 
kan geen twyfel wees nie dat die boek 'n 
waardevolle aanvulling vir enige biblio
teek sal wees. 

J P J Coetzer SC 

The University of Cape 
Town 1918 -1948: The 
formative years 
by Howard Phillips 
UCT Press 1993482 pp 
Hard cover R150 incl V AT 

This history of the formative years of the 
University of Cape Town will be of 
great interest to outsiders and those 
presently connected with UCT. It will 
also, no doubt, bring back many vivid 
and wonderful memories to past staff, 
students and their families lucky enough 
to be associated with the university dur
ing the years covered by this work. 

In line with his brief from the 
University Council the author aims the 
work in the first instance at a non-spe-
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cialist audience with the further object 
of being "scholarly but not dull". He 
goes to some lengths to include interest
ing and amusing anecdotal matters. In 
my respectful opinion the volume 
undoubtedly hits the target at which it is 
aimed. 

The text demonstrates a most scholar
ly approach (assisted by the research of 
the late H M Robertson) towards the 
long and tumultuous history of this great 
institution. But boring and dull this book 
certainly is not. 

The body of the work is divided into 3 
broad time periods each of approximate
ly 10 years starting from 1918 up to 
1948. The first decade after the Great 
War is appropriately headed "Great 
Expectations" and deals with the period 
immediately after the transformation of 
the South African College into the uni
versity in 1918. The next two decades 
from 1939 until 1948 are headed respec
tively "In the Promised Land" and "War 
and Peace". 

Fortunately for the reader, the han
dling of the subject in each of these 
three main historical periods is nicely 
varied and by no means a mechanical 
repetition of events as they happened 
one after the other. Nevertheless, the 
amount of detail included in each chap
ter is interesting and impressive without 
being too burdensome. For those con
nected with the University during the 
time covered by this book, the recur
rence of familiar names, places and 
events through the kaleidoscope of years 
will spark many nostalgic and vivid 
memories. 

The fourth part of the work is headed 
"Tuition on the Mount - Teacher, 
Teaching and Teachings on the Grootte 
Schuur Campus, 1929 - 1948". Included 
here is a fascinating overview of the 
University'S approach to teaching in the 
arts, the professional disciplines and the 
pure sciences. Many figures and 
achievements of note are brought to life 
in these pages, the contents of which 
stamp indelibly on the reader's mind the 
major impact which UCT has had on 
Cape Town, South Africa and the larger 
world academic body. 

The pictures and cartoons are a fasci
nating visual record of the University 
during the period covered, particularly 
those showing the development of the 
campus on the Grootte Schuur Estate 
from the virgin land which it then was, 
to the massive structure built in the early 
part of this century. An excellent feature 
of the work is the meticulous annotation 
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of all of the photographs and the identifi
cation of as many figures depicted there
in as possible. 

Fortunately, the author never loses 
sight of the importance of "student life" 
at the University. So, dealing with the 
period immediately prior to the Second 
World War, the author describes the 
enduring popularity (a popularity which 
has not diminished to this day) of sitting 
on Jameson Hall steps and watching the 
passing parade. Furthermore, there is 
evidence of a linguistic survey on the 
campus which found 18 different slang 
terms current at UCT in the 1940's to 
describe "being drunk". There is also an 
amusing quotation from the UCTattle in 
1938 to the following effect: 

"Women, Booze and Boys ... are the 
controlling factors of the non-academic 
life of the average male and female stu
dent. The paramount aim of our women 
students is to find a boy. The acme of 
existence for our male undergraduates is 
to 'chase' and to imbibe deeply of bad 
booze." 

Any contemporary student of UCT 
will note the enduring quality of this 
observation! 

In conclusion, it would be fair to say 
that this is a work which does great 
credit to the important institution whose 
early history it chronicles. It provides 
entertaining and informative reading to 
anyone who has either been fortunate 
enough to be connected in some way 
with the University or who has only an 
interest in being better informed con
cerning its early years. This book comes 
highly recommended. 

1 S Saner 
Cape Bar 

Farm Labour - Aguide to 
basic law in the 
agricultural sector 
by Anton de lager and Chandd Wild 
Juta & Co Ltd (1993) 
112 pp 
Soft cover R48 V AT included 

This admirably concise and clearly writ
ten book will be of immense value to the 
farmer and farm worker who have, up 
until the inclusion, for the first time, of 
farm employees in basic employment 
legislation on the I st of May 1993, not 
had to rub shoulders with the complexi
ties of labour legislation. The authors 

have certainly, as indeed they set out to 
do, created a guide which makes the law 
accessible and understandable to readers 
who are not members of the legal pro
fession. As stated in the preface, a 
"working" book has been created which 
may be consulted with ease by farmer 
and farm worker. The authors go on to 
include within the category of persons 
who might usefully consult the work, 
students and lawyers. In view of the 
extremely basic nature of the text and 
the complete lack of any references to 
case law and other similar sources, I 
doubt whether such persons will have 
any use for the book at all. 

The work is set out in an extremely 
clear, logical and helpful sequence 
which makes it accessible, in particular, 
to a reader delving for the first time into 
the daunting subject of agricultural 
labour relations. The text is sprinkled 
with lucid and pertinent examples of 
various principles and situations. All 
these help enormously to clarify (if such 
be needed), the already concise restate
ment of the common law, the Basic 
Conditions of Employment Amendment 
Act 104 of 1992 and the Unemployment 
Insurance Amendment Act 130 of 1992. 

A particularly attractive feature of this 
small, easy to handle volume is the 
reproduction of suggested forms for 
keeping disciplinary records, contribu
tors records (to the Unemployment 
Insurance Fund), wage statements, cer
tificates of service and the like. Simple 
examples are also given of service con
tracts, notice of termination of service 
contracts, wage deduction forms and 
many other highly useful administrative 
schedules. 

The text my be read quickly and easi
ly even by the most exhausted farmer or 
farm worker at the end of a heavy physi
cal day and can be kept as a useful refer
ence work in a handy place. The index is 
sufficiently comprehensive to make the 
work accessible on an ad hoc basis as 
and when required. 

Perhaps the only query which might 
be raised against the content of the work 
is that I could find neither in the index 
nor in the text reference to such impor
tant concepts as unfair labour practices 
and the jurisdiction, if any, of the 
Industrial Court over the agricultural 
sector. Furthermore, it seems somewhat 
strange that the question of strikes is 
never mentioned nor, obviously, the 
question of how to handle an impending 
or existing strike. Similarly, the subjects 
of lockouts and dispute resolution are 

155 



not touched upon at all. I do realise that 
all of these topics are extremely com
plex, and certainly a detailed discussion 
of any of them would be beyond the 
scope of a work of this nature. 
Nevertheless, it might have been prudent 
to refer very quickly to at least each of 
these subjects, if only to point out that, 
should any of them be encountered in 
the workplace, reference should immedi
ately be made to a labour relations spe
cialist who will be able to give them the 
treatment and understanding they 
deserve. 

In summary, though, there can be lit
tle doubt that, as the "blurb" at the back 
of the book says, "it is difficult to imag
ine how any person in the agricultural 
sector can afford to be without a copy of 
"Farm Labour". 

J S Saner 
Cape Bar 

Nota: Hierdie boek is ook in Afrikaans 
beskikbaar. Die titel is: "Plaasarbeid. 'n 
Handleiding van basiese Arbeidsreg in 
the landbousektor" - Redakteur 

Arbitration in South 
Africa 
by D Butler and E Finsen 
Juta & Co, Ltd 
xxxii and 374 pages 
Soft cover R112,50 incl VAT 

Arbitration in South Africa is the first 
specialist work on South African arbitra
tion law to have been published since 
The Law of Arbitration in South Africa. 
by M S J acobs appeared in 1977. 
Although arbitration tends to be regard
ed with suspicion, there has of late been 
an increased interest in arbitration as a 
means of settling disputes. In the preface 
to the work the authors intimate that the 
work is directed mainly at the lay arbi
trator, who may be a highly qualified 
engineer, architect or accountant, who 
may, nevertheless, be unfamiliar with 
the intricacies of the law. The book is 
also intended to assist legal practitioners 
to appreciate how arbitration differs 
from litigation and how its potential may 
be realised to achieve the quick and 
cost-effective resolution of disputes. 

The book is divided into eight chap
ters. The introduction deals with, inter 
alia , the history of arbitration and the 
sources of current arbitration law, the 

alternatives to arbitration and the advan
tages and disadvantages of arbitration. 
The remainder of the chapters deal with 
the arbitration agreement, the arbitrator, 
procedure prior to the hearing, the hear
ing itself, evidence, the arbitration award 
and international arbitration. The 
Appendices at the end of the work con
tain the Arbitration Act, 1965 (Act 42 of 
1965), the Recognition and Enforcement 
of Forei.gn Arbitral Awards Act, 1977 
(Act 40 of 1977), the rules for the con
duct of arbitrations (published by the 
Association of Arbitrators), three stan
dard arbitration clauses in use in the 
construction industry and particulars of 
arbitration institutions in South Africa. 

The authors discuss principles of cur
rent South African arbitration law and 
practice in the light of recent trends in 
other countries, particularly England. 
The basic principles of the law of evi
dence in the context of arbitration pro
ceedings are also explained for the bene
fit of those without a formal legal back
ground. The authors also consider topics 
such as the consolidation of arbitration 
proceedings and the possible civil liabil
ity of the arbitrator for negligence under 
the Aquilian action. 

Although the book has been written 
mainly from the perspective of arbitra
tion in the construction industry in South 
Africa, it can be well used by everyone 
involved in arbitration. 

J Pienaar 
State Law Adviser 

Law of Delict 
by J Neethling, J M Potgieter and P J 
Visser 
Second edition 
Butterworths Professional Publishers 
(Pty) Ltd 
471 pp 
Soft cover R125,50 incl VAT 

In the preface the authors point out that 
the aim of this second edition is mainly 
to update the work as far as legal author
ity and literature are concerned. This 
book, like its predecessor, is divided into 
three parts. Part One comprises an intro
duction on the law of delict. An 
overview of the general nature of delict 
is given and its place in the legal system 
is discussed. An analytic comparison 
between delict and breach of contract, 
delict and crime as well as the historical 

development of delictual liability are 
also discussed in Part One. The general 
principles of the law of delict are com
prehensively discussed under Part Two 
of the book. This entails matters such as 
conduct, wrongfulness, fault, causation, 
damage, delictual remedies and joint 
wrongdoers. Specific terms of delict are 
discussed in Part Three. 

As the authors point out in the pref
ace, certain sections of the book required 
more drastic revision: inter alia chapter 
6 which deals with damage has been 
completely rewritten. Due to new court 
decisions, legislation or academic 
research some of the subjects such as 
inter alia the legal object and the guide
lines indicating the existence of a legal 
duty in the case of an omission have 
been thoroughly revised in this edition. 
Some of the decisions that brought about 
radical changes to the principles of 
delict are cases such as Bayer South 
Africa (Pty) Ltd v Frost 1991 (4) SA 559 
(A) in which Corbett Cl found that there 
is in principle no good reason why in the 
recognition of a delictual action for neg
ligent misrepresentation any distinction 
should be made between a misrepresen
tation which induces a contract and one 
made outside the contractual sphere. 
This case brought about a final answer in 
our law to the question whether a delict
ual action will lie as a result of a negli
gent misrepresentation inducing a con
tract resulting in a pure economic loss. 
Another case that is worth mentioning is 
Bayer South Africa (Pty) Ltd v VUjoen 
1990 (2) SA 647 (A)which deals with 
the doctrine of res ipsa loquitur in order 
to assist a plaintiff who has a problem in 
proving fault in the form of dolus or 
culpa against a manufacturer which has 
caused him [plaintiff] damages in the 
process of manufacturing. To alleviate 
this problem the Appellate Division 
approved the application of the doctrine 
of res ipsa loquitur where policy consid
erations justify it. However, Milne lA, 
differing from Anglo-American law, 
wanted to restrict the doctrine to its 
"normal" application, namely that it is 
only applicable in instances where the 
facts of the case are such as to give rise 
to an inference of negligence. However, 
the authors suggest that the res ipsa 
loquitur inference of negligence should 
at least be made where a consumer 
proves that he was prejudiced by a 
defective (unreasonably dangerous) 
product and that the product was in this 
state when the manufacturer abandoned 
his control over it. The work also dis-
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cusses the potential influence of a bill of 
rights for South Africa on the law of 
delict in matters dealing with boni mores 
and the question of wrongfulness. 

Lastly, the text is easy to read and 
understand, with tables of statutes and 
cases together with an index and an 
extensive bibliography. All these afford 
the user an easy access to the subjects 
discussed in the text. The book is recom
mended for students, lecturers and prac
titioners. 

Oliver Baipone Morare 
Department of Justice, Pretoria 

Superior Court Practice 
by H J Erasmus and D E van 
Loggerenberg 
Juta & Co Ltd (1994) 
Loose-leaf format (912 pp) R298,00 
V AT included 
Soft cover R198,00 

This work is the successor to the well
known Uniform Rules of Court by 
Nathan, Barnett & Brink. 

The pattern and presentation of its 
predecessor has been followed. The rele
vant statutory provisions and rules of 
court are given, accompanied by com
mentary and exhaustive reference to 
decided cases. In practice this presenta
tion has proven to be the most conve
nient and least time-consuming for refer
ence purposes. 

Most useful new inclusions are the 
Court Notices and practice notices of 
most of the Provincial Divisions of the 
Supreme Court of South Africa, includ
ing the Commercial Court of 
Johannesburg. Also included are the 
Admiralty Act, the Admiralty 
Proceedings Rules, the rules regulating 
proceedings in the Labour Appeal Court 
and the Rules of the Income Tax Appeal 
Court. These features certainly enhance 
the usefulness of the book as a source of 
reference. 

Regrettably, there is no reference in 
the practice section to the Transvaal and 
Witwatersrand Local Division Practice 
Manual. 

The section dealing with Statutory 
Limitations on Civil Proceedings fur
nishes the relevant sections of no less 
than 31 statutes with provisions relating 
to prescription. This obviates the need to 
refer to other works. 

The authoritative passage on interdicts 
appearing in the first volume of Jones & 
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Buckle's The Civil Practice of the 
Magistrates' Courts in South Africa, has 
also been included as an appendix, with 
some adaptations. 

The index, albeit less comprehensive 
than that of Nathan, Barnett & Brink, 
nevertheless should meet the require
ments for reference to the Supreme 
Court Act and the Uniform Rules of 
Court. The Appendixes, however, are 
not sufficiently referred to. 

The edition reviewed was bound in 
soft-cover, printed on paper of disap
pointingly inferior quality. It is to be 
welcomed that there is a loose-leaf edi
tion, which should meet the shortcoming 
often experienced with its predecessor 
no updating of amendments to acts or 
rules of court and references to the most 
recent case law. 

Unlike its predecessor, this edition is 
published in English only, which consti
tutes a definite limitation on its general 
use to the Afrikaans practitioner. It is a 
pity that the Afrikaans versions of the 
various acts and rules of court are not 
included. 

Despite the above critical remarks, 
this book, especially in the loose-leaf 
format, should become a standard refer
ence work in the legal fraternity, and 
prove to be indispensable for the practi
tioner involved in Supreme Court pro
ceedings. 

MC Botha 
Pretoria Bar 

Entrepreneurial Law 
by Cilliers, Benade, Henning, Du 
Plessis, Delport, Fourie & de Koker 
Durban: Butterworths (1993) 
460 pp 
Soft cover R96,90 V AT included 

In their preface to this work the authors 
state that their objective was "to eluci
date in a systematic manner and in a 
clear style the principles of the more 
important areas of entrepreneurial law, 
including bankruptcy. . .. Entrepreneurs 
and practitioners requiring a concise 
overview of this area of the Law, will 
also find this work useful." In my 
respectful opinion this is a gross under
statement on the part of those involved 
in compiling this admirable publication. 
The presentation is highly systematic 
and the text at all times immediately 
accessible. The principles are set out in 
easy to understand language and backed 
up by relevant examples where neces

sary. Whilst covering a huge field, the 
concision which characterises this work, 
makes it a publication which could be 
used by any literate entrepreneur wish
ing to gain some insight into the legal, 
administrative and accounting require
ments for starting or restructuring or 
streamlining a business enterprise at its 
infancy or in later years of growth. 

The most important vehicles in which 
to conduct a business, namely the part
nership, the company, the close corpora
tion and the business trust, are dealt 
with. Being the most complex in terms 
of legal requirements, the company is 
obviously given the fullest treatment 
although the sections dealing with the 
partnerships and the close corporation 
are sufficiently clear and detailed so as 
to give an excellent picture of what 
would be required should either of these 
latter two entities be chosen to start an 
enterprise. 

Of particular interest and importance, 
in my respectful opinion, are the sec
tions ( in the chapters relating to the 
company and the close corporation) 
which deal with the administrative and 
accounting aspects of these entities. In 
view of the fact that so many new enter
prises falter, and often fail, as a result of 
inadequate administrative and financial 
controls, the detailed treatment which 
the aforementioned subjects receive vis
avis the company and close corporation 
is welcomed and indeed recommended 
to any reader wishing to apply the prin
ciples set out in this work in his or her 
own concern. 

Inevitably, and importantly, the final 
section relates to bankruptcy. Since, so I 
have been told, 80% of new businesses 
fail within the first 5 years of their exis
tence regard must be had to what will 
happen should this sorry state of affairs 
come to pass. The topics of insolvency, 
winding up and judicial management are 
dealt with briefly but clearly giving the 
right amount of necessary detail but 
without getting bogged down in the 
complexities of each of these areas 
which are each in themselves the subject 
of major textbooks on that applicable 
area of the law. 

This is an excellent production which 
is concise, affordable and succeeds in 
presenting itself in a user-friendly for
mat for the precise market at which it is 
aimed. It comes highly recommended. 

J S Saner 
Cape Bar 
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