
Complaints against 

Judges 

According to the Canadian Judicial 
Council's annual report released in 
March 1994 complaints against federal
ly-appointed judges rose to 127 in 1993 
from 115 in 1992. 

Matters that attracted admonitions 
from the chairman of the judicial con
duct committee included: 

• 	 a complaint that a judge in a real 
estate action took more than a year to 
render reasons for his oral ruling . 
Meanwhile, the complainant needed 
the reasons for a possible appeal; 

• 	 a complaint that a judge rendered his 
decision without reading transcripts 
for discovery which had been earlier 
entered into evidence. 

More serious complaints which attracted 
the attention of the entire professional 
conduct committee for determination 
included: 

• 	 a judge who delayed some two years 
in rendering his ruling; he also had 
four other reserved judgments which 
were older that six months; 

• 	 a judge who showed disrespect for 
counsel both in court and in cham
bers; 

• 	 a provincial attorney general filed a 
complaint about a judge for racist and 
sexist comments. 

When the annual report was released the 
chairman of the Council , Chief Justice 
Lamer, emphasised that "the number of 
complaints has been relatively low and 
the public should not lose sight of the 
large majority of judges who are per
forming diligently, effectively, and with 
sensitivity to litigants" . (The Lawyers 
Weekly, 6 May 1994) 

Judges and freemasons 
Members will recall that the 
Johannesburg Bar and thereafter the 
General Council of the Bar (GCB) 
expressed the view that membership of 
secret organisations generally and in 
particular of the Broederbond was 
inconsistent with judicial office. 
Thereafter the question arose whether 
this principle included membership of 
the freemasonry movement. A judge in 
this division admits to being a freema
son but defends that position. The 

Johannesburg Bar has, however, 
resolved that the principle referred to 
above also extends to freemasonry. The 
principle is articulated in the press state
ment of the GCB: 

"It is fundamental to the administra
tion of justice that judicial officers not 
only be impartial but that they be per
ceived to be impartial by the public at 
large. Any derogation from an unqual
ified public perception of impartiality 
will undermine confidence in the judi
ciary and will ultimately undermine 
the administration of justice self. 

For this reason, it has long been 
recognised that the holding of judicial 
office is incompatible with member
ship of a political party or any secret 
organisation. The holding of judicial 
office is especially incompatible with 
membership of a political party or 
organisation which functions in secret. 
Rightly or wrongly, the public will 
inevitably perceive a judicial officer 
who is a member of such an organisa
tion, as committed to the furtherance 
of the aims and objectives of the 
organisation to the detriment of his 
judicial duty of impartiality" (From 
Newsletter of Johannesburg Bar dated 
9 September 1994) 
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TOO bizarre for trial? 
A novel question arose in the Supreme 
Court of the State of California. 

A porn actor Charles Peyton, in an 
action instituted in that Court, alleged 
that reproductions of his male organ had 
been made and sold without his permis
sion by two companies which marketed 
sex aids under the name Doc J ohnson. 

At the pre-trial hearing the presiding 
Judge said: "I question whether this case 
is below the dignity of the . . . Court.". 
He added that he would research 
caselaw to determine if he has the 
authority to dismiss the suit on the 
grounds that it is too bizarre. 

The plaintiff's lawyer said the suit 
stemmed from a legitimate business dis
pute, and promised to handle the 
exhibits discreetly. - The Lawyers 
Weekly, 12 November 1993. (The out
come of the matter is not known.) 

It seems that provided a dispute is 
"justiciable" within the meaning of sec
tion 23 of the Interim Constitution, a 
South African court of law will not be 
competent to dismiss a claim solely on 
the grounds ofextreme bizarrerie. 

Toutrekkery tussen 
Regering en Regters 
, n Verbasende toutrekkery is aan die 
gang tussen die Saskatchewaanse 
Regering en sy provinsiale regters wat 
teen $90 000 (R241 610) per jaar glo 
onder die laagste besoldigde men se in 
Kanada is. 

Die provinsie se Minster van Justisie, 
, n regsgeleerde, het in 1993 ' n kontrak 
met die regters aangegaan waarin hy 
onderneem het om ' n onafhanklike kom
missie aan te stel om moontlike 
salarisaanpassings vir lede van die reg
bank to ondersoek, en ' n wet tot die 
effek is aangeneem. Die kommissie, 
bestaande uit drie persone, is vervolgens 
aangestel wat na die aanhoor van uitge
breide vertoes aanbeveel het dat 20 
persent verhogings in 1994 en 1995 aan 
die regters toegeken word. Die Regering 
was egter slegs bereid om ' n vyf persent 
verhoging versprei oor twee jaar toe te 
staan, en 'n wetsontwerp is daarna inge
dien om die kommissie met terugwerk
en de krag te ontbind en die regters te 
verbied om die Regering vir kontrak
breuk te dagvaar. (Die Regering se argu
ment is dat die aanbevole verhoging 'n 
totaal onaanvaarbare presedent vir ander 

OCTOBER 1994 

groepe - soos bv geneeshere - sou 
skep.) 

Die betrokke Hof se Regters
vereniging is verontwaardig oor die 
beoogde wetgewing en het aangedui dat 
dit bereid is om die Regering te dagvaar 
vir kontrakbreuk en vir aantasting van 
die grondwetlike onafhanklikheid van 
die regbank. Die President van die 
Vereniging, Regter G T Senuik, het o.a. 
gese, "It is our opinion that this will be 
one of the most significant Canadian 
post-Charter cases on the constitutional 
requirements necessary to secure judi
cial independence from arbitrary execu
tive action". (The Lawyers Weekly, 6 
Mei 1994) 

The Commercial Court 
and Witness statements 
In appropriate cases a judge in a com
mercial court matter may direct the 
exchange of statements of witnesses. If 
such a direction is given, the statement 
must represent the complete oral evi
dence which the party intends to lead 
from that witness at the trial. It must not 
contain irrelevant or inadmissible evi
dence and must be expressed in the wit
ness' own words and not those of the 
legal representatives who draw the state
ment. The statement must be signed by 
the witness. His signature to the state
ment is to be regarded as an endorse
ment that he has read the statement and 
that it represents the truth and the whole 
truth of his evidence. 

In De Rebus of June 1994 Judges 
Schutz and Plewman wrote an article 
drawing attention to the advantages of 
this provision. Their Lordships also 
drew attention to the Practice Direction 
of November 1993, the second introduc
tory paragraph of which reads as fol
lows: 

"The purpose of this Practice 
Direction is to lay down guidelines for 
the conduct of commercial actions and 
to introduce general uniformity. It 
should be emphasised, however, that one 
of the main objects of the establishment 
of the commercial court is its adaptabili
ty to meet the needs of every case. These 
guidelines are the procedures dictated by 
general experience and are not intended 
to fetter the freedom of the designated 
judge to determine the procedure best 
suited to ensure the just, expeditious and 
satisfactory determination of any partic
ular case." 

Their Lordships point out that the 

statements are not in themselves evi
dence and that their purpose is to alert 
the opponent, and that is all. A party 
who has provided a statement is not 
obliged to call the witness and, of 
course, the witness who is called may be 
cross-examined on his statement. Their 
Lordships point out that the introduction 
of this new rule will probably not take 
long to digest and they point out the 
time when there was no provision for the 
compulsory exchange of expert sum
maries before 1965. The introduction of 
the requirement for compulsory 
exchange of expert summaries in 1965 
was welcomed and serves a salutary pur
pose. (From Newsletter of Johannesburg 
Bar dated 9 September 1994.) 

Computerisation of court 
records 
In the previous issue of Consultus an 
interesting article entitled "Technology 
and Legal Practice in South Africa" by 
Leon Bekker of the Pretoria Bar was 
published. It now appears that an entire
ly new development - which presum
ably has never been dreamt of previous
ly - is taking place in the British 
Columbia (B.C.) Court of Appeal. This 
Court has taken its first step towards a 
"paperless" courtroom in the coming 
months when it hears a criminal case for 
which transcripts and appeal books will 
be submitted on computer disk. 
This computerisation programme is 
being inaugurated under the umbrella of 
the Court's "Committee of the Future" 
which was established two years ago by 
B.C. Chief Justice Allan McEachern. 

It is said that if all goes well with the 
initial cases. the mounds of paper shuf
fled about in the courts would be drasti
cally reduced. 

Under this programme, each appeal 
judge will have a computer at the Bench 
while counsel and the court clerk will 
have units at the respective stations. 
Judges and counsel will be able to call 
up pages of the transcript being dis
cussed from a court computer network. 
Over the next year, it is hoped that at 
least 10 to 15 per cent of criminal 
appeals in B.C. will involve computeri
sation in the court. (The Lawyers 
Weekly, 27 May 1994) 

It was suggested by Leon Bekker that 
a committee similar to the one operating 
in Canada should be established in 
South Africa. It seems that we ought to 
be more progressive in this field. 
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Practising lawyers as 

prosecutors 

It is interesting to note that unlike South 
Africa where prosecutions on behalf of 
the State are conducted by career public 
servants (except Attorneys-General who 
are independent functionaries), in 
Canada practising lawyers are appointed 
as "Crown agents" to perform these 
functions. It also appears that new gov
ernments traditionally replace all the 
existing Crown agents with their own 
partisans - usually within weeks of 
attaining office. However, according to 
The Lawyers Weekly of 20 May 1994, 
the Liberal government, which replaced 
the Conservatives some time ago, 
intends changing the system. More than 
half of the 600 standing agents across 
Canada will lose their jobs since agents 
will henceforth be appointed on merit 
(irrespective of party political affilia
tions) and only where necessary. 

Whilst the South African system may 
be working fairly well generally speak
ing, it may be a good idea to relax it 
somewhat. For instance, by appointing 
members of the Bar as prosecutors on 
Supreme Court circuits and also utilis
ing them in criminal appeals and so on, 
the underlying idea being to familiarise 
practising lawyers with problems inher
ent in governmental - including the 
police - activities. In this way it will be 
ensured that when advocates are 
appointed on the bench, they will have a 
better understanding ofproblems involv
ing the State. 

Future status of the Wit
watersrand Local Division 
In the light of the restructuring of 
provinces in South Africa, the future of 
the Transvaal Provincial Division and 
the Witwatersrand Local Division, as 
well as the supreme courts of 
Bophuthatswana and Venda, will soon 
receive the attention of government. 
Section 242(1) of the Constitution pro
vides that all jurisdictional areas and 
court structures existing before 27 April 
1994 are to be rationalised with the view 
to establishing the jurisdiction areas and 
court structures contemplated in chapter 
7 of the Constitution. In section 101(1) 
of this chapter, it is provided that there 
shall be a supreme court of South Africa 
consisting of the appellate division and 
provincial and local divisions as may be 
prescribed by law. 

The Supreme Court Act, 59 of 1959, 
established the Transvaal Provincial 
Division with its seat in Pretoria, and the 
Witwatersrand Local Division with its 
seat at Johannesburg. At the time the 
areas of jurisdiction of the TDP included 
areas that were taken up by 
Bophuthatswana and Venda. Although 
these states no longer exist, section 
241 (1) of the Constitution provides that 
their courts shall be deemed to have 
been duly constituted and they shall con
tinue to function until changed by com
petent authority. The new provinces cre
ated within and without Transvaal will 
obviously have an effect on the structure 
of the supreme court in what was once 
the Transvaal. 

A number of possibilities arise. They 
include the creation of provincial divi
sions for each of the new provinces; the 
creation of local divisions for some of 
the new provinces, while preserving 
existing provincial divisions for others; 
the creation of a single area of jurisdic
tion which includes all of the four 
provinces, but serving those provinces 
with circuit local divisions; restructuring 
the existing TPD to include the new 
provinces but retaining the WLD with 
its area of jurisdiction intact; and, of 
course, the creation of four provincial 
divisions for each of the new provinces, 
provided that the present TPD loses its 
status as a provincial seat and that the 
WLD attains the status of the provincial 
seat in respect of the PWV province. 

An important factor in this debate is 
the principle that the Constitution cre
ates for the Republic one supreme court 
with various divisions. The more divi
sions there are, the more likelihood there 
is of conflicting decisions and in a sense 
this may derogate from the notion of a 
single judicial authority. This was the 
argument advanced by Hefer, lA, when 
his Lordship sat as commissioner in 
1988 with the task of enquiring into and 
reporting on the feasibility and desirabil
ity of decentralising supreme court 
structures. Of course, that argument only 
held good if it viewed South Africa 
without regard to the homelands. 
Viewing the homelands as part of South 
Africa, there were in all 13 supreme 
courts. If there were supreme courts for 
each of the new provinces there would 
only be 9. 

From the point of view of the bar, the 
Hefer report said as follows: 
"11.2 A strong local bar consisting of 

advocates practising at the seat of 
the division is moreover indis

pensable. It assures firstly the 
availability at the seat of the court 
of professional services of good 
quality in the interests of clients 
and the administration of justice 
and, secondly, the continued exis
tence of the division without the 
need for feeding the bench from 
other divisions. 

11.3 	 The present state of affairs (1988) 
is therefore that, with few excep
tions, advocates practice in the 
large centres and that a country 
practice is practically unknown in 
the profession. An advocate who 
does not practice at the seat of the 
division is for all practical purpos
es beyond the reach of the city 
attorneys from whom other advo
cates receive their supreme court 
briefs, and is accordingly depen
dent for his briefs on country 
attorneys in the area where he 
practises. This brings about that 
he operates mainly in the magis
trate's court and that he has to 
travel to the seat of the division 
whenever he receives instructions 
to appear in the supreme court. In 
the few cases which occurred in 
the past, such practices did not 
last long. (An exception is 
presently to be found in George 
where two advocates are practis
ing with apparent success.) 

11.4 	 It does not follow , however, that 
an influx of advocates to the new 
seats is to be expected. Whatever 
the expected volume of work at 
such seats may be, it is highly 
improbable that senior advocates, 
or juniors who are already suc
cessfully practising in the existing 
divisions, will settle at the new 
country seats except for personal 
reasons. 

11.7 	 ... The bar in any new outlying 
division will probably consist of 
beginners and of advocates who 
have not been successful else
where. This will have several 
adverse effects." 

As regards the availability of suitable 
judges to be appointed in decentralised 
areas, the Hefer report said as follows 

"12 	 Judges and advocates in addi
tional outlying divisions: the 
prospects. 
Your commissioner has every rea
son to doubt whether suitable resi-
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dent judges for outlying divisions 
will ever by found and whether 
local bars of the required standard 
will ever be established there. The 
prospects are anything but good." 

Against this background the Johannes
burg Bar will at some time be called 
upon to take a stance. Of course, the 
Johannesburg Bar need not pretend to be 
able to solve all of the problems so 
raised and it is suggested that it should 
concern itself only with its own position 
and its own court. In this regard impor
tant considerations are that the WLD is 
already doing its own appeals; it is the 
largest supreme court in the country; the 
new provinces will undoubtedly dero
gate from the quantity and quality of the 
TPD work; Johannesburg is the capital 
and centre of the new province; and 
apart from largely historical reasons, it is 
difficult to suggest a valid argument for 
retaining the TPD as the provincial seat 
of the PWV province. 

Roland Sutherland has been appointed 
to investigate the matter and to make 
recommendations on the stance which 
this society should make. Members who 
have contributions should contact him. 
(From newsletter of Johannesburg Bar 
dated 9 September 1994.) 

See the Minister's reply to the first 
question in the interview published else
where in this issue. Clearly, this is a 
matter that calls for very careful moni
toring by all the relevant Bars. 

Disliked by the Bench 
In an unusual move the Chief Justice of 
the New Brunswick Court of Queen's 
Bench excused three lawyers from 
appearing in Mr Justice Godin's court. It 
is reported that the brothers Michael and 
Henry Murphy and the former's wife, 
Moira Kelly, jointly filed a complaint to 
the effect that Mr Justice Godin har
bours such an "intense dislike" for the 
Murphy brothers that it has affected 
their ability, and that of Ms Kelly, to 
represent clients in his court. All three 
complainants are members of prominent 

families in the province's legal commu
nity. (The Lawyers Weekly, 27 May 
1994) 

The fact that certain legal practition
ers are liked or disliked by particular 
members of the judiciary cannot be 
denied but Viator is unaware of a simi
lar arrangement ever having been made 
in South Africa. 

Aanstell ing van Regters 
Die aanstelling van regters in Kanada is 
tans onder die soeklig. 

Politieke aanstellings het blykbaar in 
die verlede op groot skaal in die land 
voorgekom, en die huidige regering 
beoog dus om sekere veranderings in die 
stelsel aan te bring. 

Tot dusver was daar komitees wat 
aanbevelings oor aanstellings aan die 
regering gedoen het. Die regering was 
egter geensins aan die aanbevelings 
gebonde nie. 

Die Kanadese Balievereniging het 
vervolgens voorgestel dat 'n onpartydige 
regterlike aanstellings-advieskomitee 
aangewys word, wat 'n kortlys van die 
beste kandidate wat vir aanstellings 
kwalifiseer aan die regering moet voorle. 
Die regering moet dan gebonde wees 
aan so 'n kortlys. Die regering het die 
idee verwerp maar aangekondig dat hy 
bereid is om slegs persone aan te stel 
wat deur so 'n komitee goedgekeur is 
(The Lawyers Weekly, 22 April 1994) 

Kragtens die Interimgrondwet moet 
die Regterlike Dienskommissie aan
bevelings doen rakende die aanstelling 
van regters, en moet regters deur die 
President "handelende op advies van 
die Regterlike Dienskommissie" aanges
tel word. Die praktyk sal egter leer of 
die stelsel sal voorkom dat politieke 
aanstellings in Suid-Afrika gedoen word. 

Newspaper privilege 
A principle relating to our law of 
defamation which will certainly come up 
for decision by the Constitutional Court 
sooner or later, has fairly recently been 

dealt with by the Ontario Court of 
Appeal. 

In Neethling v The Weekly Mail and 
others 1994 (1) SA 708 (A) it was held 
inter alia that in our law there is no gen
eral "newspaper privilege". Any notion 
that, for the purposes of claiming justifi
cation in respect of defamation, the press 
occupies "a special position" is therefore 
entirely alien to our law. 

This decision by the Appellate 
Division has been severely criticised in 
certain quarters and the hope has been 
expressed that the Constitutional Court 
will reverse it especially in view of the 
freedom of speech and expression prin
ciple contained in the Bill of 
Fundamental Right which forms part of 
the Interim Constitution. Particular 
reliance is in this regard placed on the 
1964 V.S. Supreme Court judgement in 
New York Times v Sullivan which held 
that the freedom of speech and expres
sion provision in the V.S. Constitution 
limited the application of defamation 
law when a public figure was involved. 
Such an official could therefore only 
succeed when the defamatory statement 
was made with knowledge of its falsity 
or with reckless disregard for the truth. 

In the Ontario case the Court of 
Appeal upheld the largest damage 
assessment for defamation in Canadian 
history - a $1.6 million award against 
the Church of Scientology and Toronto 
lawyer Morris Manning in an action 
brought by Toronto Crown Attorney S 
Casey Hill. 

The Court refused to follow the 
American decision (supra) and rejected 
the argument that the courts should 
modify Canadian defamation law to per
mit more criticism of public officials in 
view of the Charter provision concern
ing free speech and expression. (The 
Lawyers Weekly, 3 June 1994) 

The protagonists ofa special privilege 
for newspapers may therefore find that 
the principle laid down in the Neethling 
case will remain unaltered. Moreover, 
no South African government is likely to 
tolerate a situation similar to the one 
created by the American Supreme Court. 
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