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I n July 1994 the General Council of 
the Bar (GCB) met for its 49th 
Annual General Meeting (AGM) in 

Kimberley. Because of the oddity that 
the first AGM was also the occasion of 
the foundation of the GCB the fiftieth, 
which will probably take place next year 
in the Transvaal concurrently with a 
national conference of the Bar, will 
mark the beginning of 50 years of the 
profession working together within the 
judicial system in South Africa. For any
one with a sense of history that is good 
reason to pause and reflect. 

The GCB was formed in the aftermath 
of World War Two - an event which 
was a turning point in the history of the 
world. Nearly 50 years later we stand at 
a point where similarly cataclysmic 
events have occurred in our country 
events which have reverberated on the 
world stage. Those events cannot I 
believe leave the Bar untouched, safe in 
its own niche allowing the events of the 
day to pass it by whilst advocates pursue 
their daily calling. That is the vain wish 
of comfort but it bears no relationship to 
reality. 

Die toekoms 
In voorbereiding vir hierdie artikel het 
ek teruggekyk na wat my voorgangers 

vir hierdie tydskrif geskryf het. Elkeen 
van hulle het iets geskryf oor die 
toekoms van ons beroep. Is daar iets 
meer wat ek hieroor kan se? Net dit! 
Soos Mark Twain die Amerikaanse 
skrywer gese het: "The report of my 
death was an exaggeration." Die 
advokaatsberoep is veel ouer as die 
ABR. Ek dra geen kennis van enige land 
waar dit verdwyn het in omstandighede 
waar die Balie steeds ' n waardevolle 
diens vir die publiek gelewer het nie. Ek 
glo nie dit sal in Suid-Afrika gebeur nie. 

Die pessimis kan moontlik se dat wat 
vir die sy geld, nie vir die junior geld 
nie. Maar so iemand vergeet dat elke sy 
as ' n junior begin het. En ons het almal 
ons eerste tree as advokate voor die 
landdroshowe geneem. Al is die proku
reurs miskien nou bekwamer as tevore, 
is dit 'n onomstootlike feit dat baie 
prokureurs namens hulle kliente verkies 
om advokate hof-toe te stuur. Die rede 
daarvoor is voor die hand liggend. In die 
meeste sake lewer die advokaat ' n beter 
en goedkoper diens as die prokureur. 

If I have a concern for the future of the 
advocates' profession it lies not in the 
risk of competition from attorneys. That 
will occur and will be met, and met suc
cessfully, by the quality of the service 
we provide. Provided we are alive to this 
and focus on providing high quality 

advocacy skills we need not concern our
selves with competition. What does con
cern me is the failure of the Bar to attract 
as many of the top law students from the 
universities as it did in the past. Until 10 
or 15 years ago a fairly high proportion 
of the most outstanding law graduates 
intended to pursue careers at the Bar. I 
sense that this is no longer the case. 

In part the problem lies with the trou
bled times South Africa has lived 
through in recent years. Many top class 
young lawyers have simply left the 
country as part of the "brain drain". For 
others the opportunities offered by chal
lenges in specialised university agencies 
such as the Centre for Applied Legal 
Studies at Wits or in the trade union 
movement or the vast range of institu
tions involved in the process of change 
have been too attractive. Business, par
ticularly in the labour field, has actively 
recruited young talented lawyers. And 
now the siren song of politics and the 
opportunity to work for a government of 
change is calling. 

However cogent those reasons may be 
we cannot ignore the fact that we as a 
profession have done little or nothing to 
recruit to our ranks. We have perhaps 
been led astray by the fact that there has 
indeed been explosive growth at the Bar 
over this period. I do not decry this par-
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ticularly where it has brought into the 
profession people and groups who have 
hitherto been conspicuous by their 
absence. But I believe that the time is 
rapidly passing where we can expect the 
natural attraction of advocacy to ensure 
that we will in future produce advocates 
of the calibre of Rex Welsh, Tielman 
Roos, Graham Duncan, Frank Shaw and 
Percy Fischer. (I mention only the dead 
but readers will add appropriate names 
among the living.) There are simply too 
many other attractive and lucrative 
careers open to talented young lawyers 
in a country desperately short of skills. 
The time has come I believe for the Bar 
to recruit as actively as others do and to 
seek ways to make our profession more 
attractive and available to young 
lawyers. 

Aanstelling van regters 
Ek kan kwalik hierdie artikel skryf son
der om iets te se oor die regbank wat 
nou meer as ooit tevore onder die soek
lig staan. As deel van die nuwe 
grondwet het ons nie net 'n nuwe hof nie 
- die Konstitusionele Hof - maar 'n 
nuwe liggaam die Regterlike 
Dienskommissie - wat in die eerste 
instansie verantwoordelik is vir die keur
ing van regters. Weens die feit dat dit 
nou besig is met die taak om regters vir 
die Konstitusionele Hof te kies, is die 
aandag op die Kommissie toegespits. 

Die ABR het by die onlangse jaarver
gadering besluit om nie kandidate te 
nomineer vir aanstelling op die Konsti
tusionele Hof nie. Die algemene stand
punt is dat dit onbehoorlik sou wees vir 
die gene wat voor die Hof sal verskyn 
om besondere aanspraakmakers te 
ondersteun, al dan nie. Die gevoel is dat 
ons 'n meer waardevolle rol kan speel 
deur inligting in ons en ons lede se besit 
aan Trengove SC en Moerane SC, wat 
die advokatuur op die Kommissie ver
teenwoordig, beskikbaar te stel vir hul 
gebruik in die besprekings by die Kom
missie. Ons is nou besig om dit te doen. 

There is I believe legitimate concern 
amongst advocates concerining the 
future appointment of judges in South 
Africa. This has been fuelled by the 
statement in Parliament by the Minister 
of Justice that from henceforth judges 
will be chosen from outside the ranks of 
practising advocates. Whilst that view is 
not necessarily decisive in view of the 
constitutional procedure for the appoint
ment of judges it is indicative of a pat
tern of thought which has gained some 
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currency in South Africa. Advocates 
whose daily business it is to appear 
before judges are well placed to assess 
the validity of this claim. 

There has never been any legal oblig
ation to appoint judges from the ranks of 
practising senior counsel. That is a mat
ter of convention and it is a convention 
which was in a number of instances 
departed from by the previous Govern
ment. Amongst the people whom it 
appointed to the Bench were various 
State law advisors, an Attorney-General, 
the Deputy Speaker of the House of 
Assembly, an ambassador and various 
politicians or former politicians whose 
membership of the Bar was at best 
somewhat ephemeral. In general those 
appointments were distinguished by 
their lack of merit. 

Various qualities go to make up a 
good judge. Some relate to skills which 
the judge must bring to bear in the 
course of his or her work and others 
relate to temperament. In the first 
instance a sound knowledge of the law 
and its practical application is essential. 
I stress the practical application of the 
law because the courtroom is far 
removed from the classroom. The daily 
work of the judge is to apply the law in 
practical situations. Judges must be able 
to consider and weigh evidence. They 
cannot simply construct the facts to suit 
themselves. A good judge seeks to place 
herself or himself in the situation of the 
litigants in order to understand why they 
have acted as they have. Lastly, but of 
equal importance with the others, the 
judge must have the ability to set aside 
personal predilection. Only then can the 
judge claim to be truly impartial. 

Whilst that list of qualities cannot 
claim to be exhaustive it highlights I 
think the fact that they are qualities 
which successful practice at the Bar 
demands of the advocate. I stress the 
word "successful" because as we are all 
aware the taking of silk may expose the 
limitations of an advocate, rather than 
affording the opportunity to expand and 
demonstrate his or her skills. 

The Bar does not claim that these qual
ities are to be found exclusively within its 
ranks. What it does claim is that there is 
no reason to believe that there are any 
great numbers of people outside its ranks 
who can claim to exhibit and have 
demonstrated these qualities. Whenever 
particular qualifications are laid down in 
regard to the performance of work or the 
practice of a profession, the drawing of 
lines of demarcation excludes certain 

people whose natural talents and abilities 
may permit them to perform that work or 
that profession. Thus there are no doubt 
skilled draughtsmen who are better able 
to design buildings than some architects 
or even unqualified people who can suc
cessfully pratice medicine and indeed do 
so. That is, however, irrelevant. The rea
son for imposing minimum requirements 
and qualifications is not to penalise the 
exception but to protect the public against 
the general consequences of permitting 
people lacking the necessary basic quali
fications from entering into a skilled field 
of work which demands them. 

Bad Judges 
It is for this reason that we believe that 
the existing convention should be 
retained and observed by the Judicial 
Service Commission. The consequences 
of bad judicial appointments are incalcu
lable. Firstly they are protracted because 
judges can be expected to sit for at least 
ten and up to thirty years. For goodrea
son they cannot easily be removed. Thus 
once appointed, . if they lack the requisite 
abilities, they will cause harm and loss 
to litigants and damage to the fabric of 
justice for a very long time. In addition, 
the incompetent judge imposes burdens 
upon the taxpayer and his or her col
leagues. It is necessary for the judge 
responsible for allocating work to be 
constantly alive to the deficiencies of an 
incompetent colleague. This means other 
judges have to shoulder a greater burden 
of the work. It may mean that there have 
to be extra appointments to the bench at 
considerable public cost. The overall 
burden of work is increased by appeals. 
This is financed by litigants and taxpay
ers. 

There is of course no absolute safe
guard against the appointment of bad 
judges. Every possible step should be 
taken to avoid bad appointments. We 
believe that adherence to the convention 
will assist in that process. The demands 
upon a judge are considerable. In any 
one month sitting in a civil court he or 
she will have to consider matrimonial 
problems, contractual cases, insolvency 
and company law questions, motor acci
dents, negotiable instruments and statu
tory interpretation as a matter of routine. 
There are always criminal cases on 
review. In addition, depending on the 
Division admiralty, copyright and 
review in the field of administrative law 
are likely to arise. Labour law is a bur
geoning field and human rights law is 
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becoming so. Practise at the Bar pre
eminently develops the capability to deal 
with this diversity. That is why we 
believe that the convention arose in the 
first place and remains of value. 

We are alive to the argument that in 
other jurisdictions academics and attor
neys have successfully made the transi
tion to the Bench. We believe, however, 
that the circumstances in those jurisdic
tions are different. By and large in coun
tries where appointments are made from 
the academic world the gulf which exists 
in South Africa between academic life 
and practice is far narrower or even non
existent. Thus, for example, Laski CJ. in 
Canada had been closely involved in 
practical matters as well as following a 
distinguished career as a labour arbitra
tor before his appointment to the Bench. 
In the process he had acquired and 
demonstrated the qualities which fitted 
him for judicial office. Similarly in 
America people such as Judge Byron 
White or even Judge Robert Bork had 
considerable practical experience, before 
their appointments to the Bench from 
academic posts. That is not the case in 
South Africa. 

In regard to the appointment of attor
neys the difficulty lies in their lack of 
experience in the field of litigation. For a 

variety of reasons the gulf between liti
gation in the Magistrate's Court and that 
in the Supreme Court in South Africa is 
enormous. The standard and level of 
practice in the former is extremely low 
and a cause of great concern. The exam
ination of records emerging from the 
Magistrates' Courts demonstrates this. 
Accordingly the experience in ligation 
and court work available to attorneys of 
necessity excludes them from acquiring 
the experience of counsel. 

A second feature in regard to attor
neys is that the best of them tend to 
move away from litigious work into 
other fields. In so doing they become 
divorced from the area of litigation and 
their practices do not permit them to 
acquire the skills in weighing evidence 
which are essential to judicial office. We 
do not share the view that this can be 
overcome by appointing such persons 
directly to appellate tribunals. The con
sideration of evidence on the record is at 
least as difficult a task as that of assess
ing witnesses at first instance. 

We appreciate that the position in 
regard to attorneys may alter as and 
when they acquire more extended rights 
of audience in the Supreme Court. When 
that occurs the convention can be recon
sidered. As matters stand at present, 

however, we believe that the nature of 
the practice of attorneys is not con
ducive to their having acquired the req
uisite skills for judicial appointment. 
Unless candidates for judicial office 
have publicly proved that they possess 
the requisite abilities to fill that office, 
appointing them to the bench is a specu
lative gamble. Litigation is frequently 
compared to a game of chance. We 
should not compound that view by 
selecting judges on speculation rather 
than proven merit. 

Slotsom 
'n Proses van verandering is aan die 
gang in elke faset van die lewe in Suid
Afrika. Die advokaatsberoep staan nie 
daarteen nie. Ons verwelkom die feit dat 
ons 'n kans het om deel te neem in 
hierdie proses. Ons doel moet wees om 
'n regstelsel te bou waarop elke Suid
Afrikaner en elke regspraktisyn trots kan 
voel. Om die doe I te bereik, moet ons al 
ons ervaring en ondervinding aan die 
gemeenskap beskikbaar stel sodat 
besluite oor veranderings op 'n behoor
like wyse geneem kan word. Ek is seker 
dat ek die steun van elke advokaat het in 
die onderneming van hierdie taak. 
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