
Interview with 

Mr Dullah Omar MP, 

Minister of Justice 


OCTOBER 1994 91 



During an interview conducted 
with Mr Dullah Omar, the 
Minister of Justice, several 

important questions were dealt with. The 
questions put by Consultus and the 
replies given by the Minister are repro
duced below: 

Transformation of 

justice system 

Consultus 

At the outset, Mr Minister, may I on 
behalf of Consultus and all its readers 
congratulate you on your appointment as 
Minister of Justice. As will be observed 
from previous issues of Consultus, the 
Bar fully identifies itself with the ideals, 
aspirations and challenges presented by 
the new democratic South Africa and the 
Government can therefore rest assured 
that members of the Bar will do every
thing in their power to ensure that your 
administration will be successful so that 
true justice and lasting peace will prevail 
in our land. 

Minister: 

I express my appreciation to the Bar for 
its commitment to democratic values. I 
also thank the Bar for the support 
expressed to me. The co-operation 
between the profession and my Ministry 
and Department is essential if we are to 
succeed in our quest to transform the 
justice system in our country in accor
dance with international human rights 
norms. 

Rationalisation of court 

structures 

Consultus 

Mr Minister, as a former practising 
attorney and advocate, you will realise 
that the practice of especially advocates 
are closely linked to the courts operating 
in the areas in which they practise. It 
would therefore be traumatic for a prac
tising advocate to find, for example, that 
the Superior Court in which he or she 
earns most of his or her income has sud
denly been abolished or that its jurisdic
tional area has suddenly been substan
tially reduced. 

Section 242 of the Interim Constitu
tion contemplates a rationalisation of all 
existing jurisdictional areas and struc
tures of the courts. Could you please 
give us an outline of the Government's 

intentions in this regard? In particular 
we would like to know 

(a) whether it is proposed that every 
province should have its own 
Superior Court even where the 
amount of court work generated in 
a particular province does not 
warrant the establishment of a 
Superior Court in that province?; 

(b) Where the seats 	of such courts will 
be?; and 

(c) assuming that the area of jurisdiction 
of the PWV legislature will remain 
as it is at present, what the position 
of the Superior Courts in Pretoria 
and Johannesburg will be. 

Minister: 

I realise that the question of rationalisa
tion of jurisdictional areas and structures 
of the courts is a sensitive matter. I have 
examined the problem as it manifests 
itself in different parts of the country. It 
is clear that there are conflicting views. 
Therefore the difficult task of rationali
sation will have to proceed with caution 
and wisdom. Whilst section 242 of the 
Constitution requires government to 
effect the rationalisation, my approach is 
that this must take place in consultation 
with all role players. 

Since we now have a Judicial Service 
Commission which is fully operative 
and working, I will enjoy the benefit of 
its views. The various Judge Presidents 
as well as regional premiers will have to 
be consulted and their views taken into 
account. I have already met some of the 
Judge Presidents. In addition I have sug
gested to the Judicial Service 
Commission that I appoint a Com
mission of Enquiry headed by a senior 
judge to do a proper investigation, con
sult all parties and make recommenda
tions to me. 

The views of the various Bars and 
practitioners in general are important. I 
have no doubt that the Commission will 
engage in the necessary consultation. In 
addition, I shall be happy to hear the 
views of the legal profession. 

In the light of what I have just said, it 
is not possible for me to say whether 
each province will have its own superior 
court or not and where the seats of such 
courts will be (if any). Insofar as the 
Transvaal situation is concerned, this 
will have to be looked at with great care 
and I am certain that the Commission 
will engage in the necessary consultation 
in the Transvaal area in general and the 
provinces affected as well. 

Death penalty 
Consultus 

Concerning the death penalty . The 
Government seems to be in favour of 
abolition whereas the majority of the 
country's population (black and white) 
seems to be in favour of retention of this 
form of punishment. In view of the 
ANC's strong stand in relation to 
democracy, is it proposed to consult the 
people before a final dicision is taken in 
this regard? (If it is decided to consult 
the people, it would apparently be neces
sary to amend the Interim Constitution 
so as to prevent the Constitutional Court 
from giving a decision on the constitu
tionality of the death penalty.) 

Minister: 

It is very important that all those 
involved in the administration of justice 
as well as the legal profession should 
speak with one voice as to how one 
should approach the issue of decision
making in matters affecting the system 
and administration of justice. The notion 
of referring how justice should be 
administered or any issue relating there
to to "the people" (your term) either by 
way of referendum or otherwise is a 
very dangerous one. One must under
stand and appreciate human feelings and 
emotions. The result of a referendum or 
some similar exercise will differ from 
time to time depending on the situation 
in the country. Changing situations lead 
to changing views. What we need in our 
country is a system of justice which rises 
above (but takes into account) feelings 
and emotions. Justice must be impartial, 
fair and be administered by an indepen
dent judiciary. 

If I were to submit issues affecting 
justice, for example the kinds of courts 
we should have and who should sit on 
the bench as well as the approach to sen
tencing and bail to "the people" then we 
will end up with a system of kangaroo 
courts and kangaroo justice. In South 
Africa today it may not be a good prece
dent to refer specific issues (I do not 
refer here to the final adoption of a con
stitution which may be necessary) to the 
people. 

The idea of referenda on various 
issues is a very attractive idea but we 
must take into account the context. I do 
not intend to refer the death penalty 
issue to "the people". In any event we 
have a democratically elected parliament 
which for the first time in the history of 
our country does have a mandate from 
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the people. There is 110 reason why it 
should not deal with the matter. 

But there is another big issue which I 
think the profession as a whole should 
confront. This relates to the Chapter on 
Fundamental Rights which is part of our 
constitution. We must do nothing to 
undermine the Fundamental Rights 
which are entrenched in the Constitution 
- otherwise we will destroy the protec
tions and securtiy which citizens enjoy 
under the Bill of Rights. Article 9 pro
vides "every person will have the right 
to life". Article 33 (the limitation clause) 
provides that this right may only be lim
ited if such limitation is reasonable, jus
tifiable in an open and democratic soci
ety based on freedom and inequality and 
(I stress this) shall not negate the essen
tial content of the right in question. 

Almost all constitutional lawyers are 
of the opinion that in terms of these pro
visions, the Constitutional Court is like
ly to hold the death penalty to be uncon
stitutional. 

For us to call for the issue to be 
referred to "the people" knowing the 
direction of our constitutional law would 
be highly irresponsible. 

There are other arguments as well, but 
let me not dwell on them on this occa
sion. 

Rights of audience for 
attorneys 
Consultus 

As you are aware, Mr Minister, the 
Milne-Commission has made certain 
recommendations in regard to inter alia 
the rights of audience of attorneys in the 
Supreme Court. Could you please 
enlighten our readers on the 
Government's plans concerning those 
recommendations? 

Minister: 

The issue of audience for attorneys in 
the Supreme Court is one which has 
been discussed in legal circles for a very 
long time. I have indicated that I intend 
introducing legislation to provide that 
attorneys suitably qualified will be enti
tled to appear in the Supreme Court. I 
know that this is unpopular with the Bar 
but I am hoping that my colleagues will 
understand that this decision could not 
be delayed, pa~ticularly in view of the 
fact that the Constitutional Court will 
shortly be in operation. Attorneys will 
have the right of audience in the 
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Constitutional Court which will be the 
highest Court of Appeal in constitutional 
matters. It would be anomalous indeed if 
they then cannot appear in the Supreme 
Court. My intention is to place legisla
tion before parliament, before the pro
fession as well as the public immediate
ly. I have no doubt that the profession 
will be able to comment on the provi
sions of draft legislation, make sugges
tions to improve it and also be able to 
make representations to the Standing 
Committee on Justice. I appeal to the 
profession to accept that this change can 
no longer be delayed irrespective of the 
different views sections of our profes
sion have in this regard. 

Technology in legal 
practice 
Consultus 

In the previous issue of Consultus the 
author of the article entitled 
"Technology and legal practice in South 
Africa" recommends (p. 49) that the 
Government should appoint a committee 
to investigate the application of new 
technological advances to the adminis
tration of justice in South Africa. What 
are the Government's views in this con
nection? 

Minister: 

I think the idea is a good one. The 
Department of Justice started installing 
technological equipment in some 
Magistrates Courts to assist young wit
nesses to give evidence elsewhere than 
in a formal court. This initiative com
menced in the time of my predecessor, 
Mr Kobie Coetsee. Technological 
advances in this regard as well as other 
areas in the administration of justice are 
of great importance. We should take 
advantage thereof so as to streamline our 
system of justice. Costs and viability are 
of course relevant considerations. But if 
members of the legal profession and the 
Bar itself do have specific recommenda
tions in this reagrd, I shall be happy to 
consider them. 

Victims of crime 
Consultus 

In the previous issue of Consultus (see 
p. 28) it is contended that victims of 
crime are neglected in South Africa and 
that certain steps ought to be taken to 

remedy the situation. For instance, legis
lation to confer certain rights on victims 
should be enacted, a compensation fund 
for victims should be established and the 
Criminal Procedure Act should be 
amended so as to improve the existing 
machinery that is designed to compel 
convicted persons to compensate the 
victims of crimes committed by them. 
Your response to these suggestions will 
be appreciated. 

Minister: 
I fully agree with the view that in our 
criminal system (and incidentally in the 
indemnity and amnesty process thus far) 
the plight of victims of crime have been 
thoroughly neglected. This makes an 
impact on civil litigation as well. In gen
eral I agree with the view expressed that 
we need to look seriously at the question 
how to address the issue of victims of 
crime. Compelling convicted persons to 
compensate victims is one idea. This 
will also impact on sentencing. There 
may be other ideas and I think we need 
an open discussion not only within the 
profession, but within public so that we 
may address the issue effectively. 

Interpretation of 
statutes 
Consultus 

As you are no doubt aware, it is fre
quently a time-consuming and costly 
exercise to ascertain the true intention of 
the legislature. According to Gary A 
Olivier's article in the previous issue of 
Consultus (p . 50) the English courts 
have decided that Hansard may in cer
tain circumstances be consulted to estab
lish that intention. This seems to be an 
extremely healthy development, and as 
it may take many years before our courts 
will give a similar ruling it may be a 
good idea to ask the SA Law 
Commission to consider the matter with 
a view to an appropriate amendment to 
the Interpretation Act 33 of 1957 . Your 
views will be appreciated. 

Minister: 

I am definitely in favour of measures 
which will promote a prompt and effec
tive administration of justice and reduce 
costs. I agree that the SA Law 
Commission should consider the matter, 
but any suggestions which emanate from 
the profession will also be appreciated. 
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Composition of Judicial 

Service Commission 

Consultus 

Concerning the compostition of the 
Judicial Service Commission (section 
105 of the Interim Constitution). The 
Honourable GJC Strydom, Judge
President of the High Court of Namibia, 
made the following interesting remark in 
the previous issue of Consultus (p. 13): 
"However, the number of members [of 
the Judicial Service Commission] either 
appointed or connected with some or 
other political affiliation still seems to 
me to be very high and may defeat the 
attempt to remove the appointment of 
Judges from the political arena." 

We are fairly certain that most 
lawyers will agree with this remark. (See 
also pages 5-7 of the editorial in the 
same issue of Consultus.) In view of the 
fact that it is of the utmost importance 
that there should be no perception what
ever that judges are being appointed on a 
political basis, don't you think, Mr 
Minister, that when a suitable opportuni
ty presents itself, the compostition of the 
Judicial Service Commission should be 
reconsidered? 

Minister: 

I am determined to see to it that the 
JUdicia,l Service Commission operates in 
a way which is free from political inter
ference and that members of the Judicial 
Service Commission will act with 
integrity and independence. 

I am not impressed by the argument 
you mentioned for the very simple rea
son that the overwhelming majority of 
black lawyers in South Africa as well as 
white lawyers who were committed to 
the attainment of democracy and human 
rights in our country were compelled to 
participate in political struggle in order 
to bring about democracy and to bring a 
Bill of Rights to our country. 

I do not criticise lawyers who did not 
participate in that struggle but to the 
extent that they did not, it took us longer 
to get there. To now exclude lawyers 
with great integrity who helped to bring 
human rights to our country will simply 
result in letting in persons who have no 
history of commitment to human rights. 

I have been approached to bring about 
changes in the Judicial Service 
Commission but it is from members of 
the public and NGO's who criticize the 
fact that the Judicial Service 
Commission is elitist and excludes ordi
nary people. If I have to reconsider the 

94 

composition of the Judicial Service 
Commission, I shall have to take this 
into account as well. For myself I hope it 
will not be necessary to tamper with its 
compostition unless good reason exists. 

AppOintment of 
advocates and attorneys 
in lower courts 
Consultus 

Is it proposed to appoint practising 
advocates and attorneys as judicial offi
cers in the lower courts including the 
family courts? Please give full particu
lars. Kindly also indicate what progress 
has been made in regard to the imple
mentation of Acts 90 and 120 of 1993. 

Minister: 

There is great pressure throughout our 
country for changes to be brought about 
in our courts. In general in this regard 
the issue of race and gender looms large. 
Courts must be representative in both 
senses. It is of course at the lower court 
level that 90% or more of South Africa's 
people experience justice. It is at this 
level therefore that consideration will 
have to be given to transformation as a 
matter of urgency. However, it is also 
important that courts must be indepen
dent and enjoy the respect not only of 
the legal profession but members of the 
public. I will initiate no changes without 
proper consultation with all concerned 
and that is why it is one of the matters, I 
think, which should be discussed at a 
legal forum. 

At present the appointment of magis
trates is the duty of the Magistrates 
Commission. Attorneys and advocates 
qualify for appointment. This applies to 
family courts as well. 

A major stumbling block in the imple
mentation of the family courts is the fact 
that the rules of these courts are still to 
be finalised by the Rules Board. In the 
interim, training courses are being pre
sented at Justice College for potential 
candidates. The office of the Family 
Advocate has also started to give atten
tion to the social workers' component 
and training workshops have been held 
in the Witwatersrand area. 

Lastly the last of the sections of the 
Magistrates Act 1993 were implemented 
in March 1994. It is anticipated that the 
Magistrates Court Amendment Act 1993 
(No. 120 of 1993) will be implemented 
shortly. 

Independence and 
impartiality of 
magistrates 
Consultus 

Are you satisfied that existing legislation 
adequately provides for the indepen
dence and impartiality of magistrates? 

Minister: 

I am not certain that existing legislation 
is adequate. However, the move to make 
Magistrates independent is a good one 
and I would like to retain the good fea
tures which have been introduced. I am 
certain, however, that we need to look 
afresh at ways and means of strengthen
ing provisions for the independence and 
impartiality of Magistrates. 

Lay Magistrates system 
Consultus 

May I invite your attention to the editio
rial entitled "Legitimising the Legal sys
tem" in the April 1991 issue of 
Consultus. The lay magistrate or justice 
of the peace system operating in 
England is dealt with fairly extensively 
in the editorial, and the following con
clusion is reached: Ordinary members of 
the general public, irrespective of race or 
colour, should be drawn directly into the 
administration of justice and that such a 
step would be a logical and effective 
manner of democratising the courts and 
alleviating the legitimacy problem. Mr 
Minister, what are your feelings in this 
regard? 

Minister: 
I warmly welcome your drawing my 
attention to the editorial of April 1991 
referred to. The suggestion is certainly 
worthwhile investigating. I fully agree 
with the sentiments expressed. The 
question is how do we move over to 
implementation. Here we will have to 
move with care. Once again the profes
sion and the department will have to 
decide together and of course in consul
tation with the judiciary. 

Democratising the 
judicial system 
Consultus 

What other steps are contemplated by 
you to democratise the judicial system? 
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(Please also deal with the possibility of 
re-introducing the jury system in South 
Africa.) 

Minister: 

I am presently considering many propos
als emanating from various sources for 
democratising the system of justice in 
our country. It is for this reason that I 
have also initiated the calling of a con
sultative legal forum where all role play
ers will participate - at least I hope so. 
The idea is that we should discuss the 
problem together and come up with sug
gestions which enjoy the broad support 
of all role players. I do not wish to pro
ceed with any moves on my own. I have 
been asked whether the jury system for 
example will be re-introduced. I would 
be cautious. I think that we can start 
with assessors emanating from commu
nities to take part in our judicial system 
at every level. We should provide them 
with some training. Maybe the time will 
arrive when we can re-introduce the jury 
system. I would not reject the idea of a 
jury system out of hand but the time is 
not ripe. 

AppOintment of 
attorneys a~d regional 
magistrates as judges 
Consultus 

Is it proposed to appoint attorneys or 
regional magistrates as judges of the 
Supreme Court? 

Minister: 

Save for acting appointments, it is the 
Judicial Service Commission which will 
play a central role in the appointment of 
judges. Appointments will be made on 
the recommendation of the Judicial 
Service Commission. In my own mind 
and knowledge, there are attorneys and 
indeed regional magistrates who can sit 
as Judges of the Supreme Court and per
form their functions with great honour to 
the bench. Whilst that is my view, it will 
be for the Judicial Service Commission 
to decide. 

Human rights culture 
Consultus 

In view of the Bill of Fundamental 
Rights contained in the Interim 
Constitution we realise that it is impor
tant that a human rights culture be devel
oped in this country. Do you have any 
particular views as to what practising 
advocated should do to expedite or pro
mote such a development? 

Minister: 

I think that the profession can help to 
develop an understanding amongst all its 
members first of all, but also amongst 
the public generally of the Bill of Rights 
and the new Constitution. The rights
based approach is completely alien to 
the South African legal tradition. 
Therefore we need to re-educate our
selves at every level to enable us to play 
an effective role in building up a new 
constitutionalism in our country. 
Secondly we need to go to the public to 
ensure that we transform the legal cul
ture which exists at present and that we 
also participate in changing the attitudes 
of people so as to develop a human 
rights culture in our land. This can be 
done by developing closer links with 
non-lawyer organisations and helping 
ordinary citizens to claim their rights. 
Thirdly, the Constitution creates a num
ber of mechanisms such as the Human 
Rights Commission, the Public Protector 
and the Gender Equality Commission. 
For the Constitution to become a living 
reality, these insitutions must work and 
must be seen to work. The profession 
can make a great contribution in this 
regard. 

The Constitutional Court 
Consultus 

Please refer to the editorial in the April 
1994 issue of Consultus. Are you satis
fied that the present situation whereby 
we have two courts of final instance in 
this country (the Appellate Division of 
the Supreme Court and the Con
stitutional Court) will, especially in the 
long term, have beneficial results? 

Minister: 

I am aware of the criticisms of the pre
sent arrangement but I defend it. We 
have come out of an apartheid past and 
our courts have suffered from it as a 
result. We cannot close our eyes to the 
fact that in the main we have been sit
ting with an apartheid judiciary from top 
to bottom. In our situation a separate 
constitutional court is therefore 
absolutely essential. Whether it will be 
necessary to revise the position in 10 or 
15 years time, only time will tell. 

Consultus 

Is there anything further that you wish to 
deal with Mr Minister? 

Minister: 

I thank Consultus for giving me the 
opportunity of putting some of my views 
before members of the Bar and the legal 
profession as a whole. 

Consultus 

Mr Minister, we thank you for the inter
view and the thorough manner in which 
you have replied to our questions. We 
trust that similar interviews will be pos
sible in the future so that our readers can 
be informed on a continuous basis of 
Government thinking in Justice matters. 
Needless to say, if there is anything that 
we can do to assist, please do not hesi
tate to contact us. 

We wish you everything of the best 
for the future. 

Minister: 

I very much appreciate the sentiments 
expressed. I have no doubt that I will 
only be able to succeed in my Ministry 
and the Department of Justice will only 
succeed in transforming our system of 
justice to enable it to serve a democratic 
order based on human rights effectively 
if there is co-operation between the 
Ministry, the Department, and the legal 
profession. I welcome the initiative 
which you have taken in respect of this 
interview and I hope that we shall be 
able to communicate with each other 
easily and on the basis of a common 
committment to developing a system of 
justice which is just and equitable. 

Thank you and best wishes. o 
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