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Allowing attorneys a right of audience in the Supreme Court does not go to;tffhe root,Q~,the diviijed 
Bar. The real basis of the division is that advocates are independent specialists available to all 
attomeys without conflict of interest. To maintain this division the rule that advocates may not 
take work directly from the public must be maintained. , . "' 

The author contends, however, that the present system is clogged by rules that are'protectioni'st 
and that impede both access to the profession by aspirant advocates and access to law by the pub
lic. !his article accordingly deals with restructuring tb~ " advocate~'profess~on to allow it to ~~~r-
ate more efficiently and suggests certain changes to Bar'Rules to acbieve thi~ purPose "1 

Gerald Josman obtained the degrees of 
BA LLB at the University of Witwaters
rand in 1958, LLM at London University 
in 1962 and JD at the Loyola School of 
Law in Chicago in 1979. He was admit
ted as an attorney in 1959 and practised 
as such for two years in Johannesburg. 
He thereafter practised for 14 years at 
the Johannesburg Bar until 1977 when 
he joined Baker & MaKenzie in 
Chicago, which is the largest law firm in 
the world with more than 1 600 lawyers 
and more than 40 offices throughout the 
world. He was admitted to practise as 
an attorney in Illinois and in the 
Supreme Court of the United States. He 
returned to South Africa in 1990 and 
joined the Cape Bar. Senior Counsel 
status was conferred on him in 1994. 

Mr Josman's exposure to the work
ings of a fused Bar in the United States 
enabled him to make the comparison 
with South Africa 's divided Bar. A mem
orandum on the lines of this article was 
submitted to the Milne Commission in 
draft form and although the contents fell 
outside the Commission's terms of refer
ence, it was referred to with approval in 
the Commission's report. The late Mr 
Justice Milne phoned the author before 
publication of his report and urged him 
to submit the article for publication as 
he was of the opinion that it would stim
ulate discussion about much needed 
change within the profession. 
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Introduction 
The issue of a divided or a fused Bar is 
currently being debated in South Africa. 
As will be explained below the dividing 
line is not, or is no longer, the monopoly 
of the right of appearance in the 
Supreme Court, but rather the right of 
access to advocates by the public. 
Having recently spent twelve years in 
practice in Chicago, where the Bar is 
fused, I am firmly convinced that the 
divided Bar should be retained. At the 
same time it is clear that our system is 
not working efficiently and that funda
mental changes are necessary. We need 
to eliminate certain Bar rules that stem 
from a era of protectionism and only 
retain those essential for maintaining the 

integrity of the Bar. Many of the exist
ing Bar rules are anti-competitive and 
have the effect ,of restricting access to 
the law. 

The purpose of this article is to sug
gest how the Bar should be restructured 
so as to ensure that the Bar reaches its 
potential and that the public has greater 
access to its services. Changes to the 
attorneys' profession need to be consid
ered separately. We must examine the 
distinction between the advocates' and 
the attorneys' profession, and also con
sider why and in what manner access to 
the law is currently so restricted. It is 
anomalous that at a time when there is 
an apparent oversupply of lawyers, so 
many litigants are unrepresented. 
Clearly the laws of supply and demand 
are not working and this points to a fault 
in the system. One of the reasons is 
over-regulation of the Bar. 

In the body of this article I will sug
gest some of the changes that need to be 
made and identify certain Bar rules that 
may be at the root of the problem. 

Access to law 
One of the reasons why law is inaccessi
ble to the average citizen is that there are 
too few lawyers per capita in South 
Africa. The facts and figures are given in 
an article by David McQuoid-Mason, 
Dean of the Faculty of Law, Natal 
University in the supplement to the 
Weekly Mail of 18/24 June 1993, enti
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tied Review/Law. For some considerable 
time suitable candidates from the major
ity of the population have had little 
prospect of being trained as lawyers. 
This restriction on supply inevitably 
affects the fees charged by lawyers, tar
iffs and controls notwithstanding. Many 
of the rules that underpin the legal pro
fession also have the effect of preserving 
the status quo and restricting entry to the 
profession. Now that law schools are at 
last producing qualified lawyers in 
greater numbers the system is spluttering 
sclerotically. Whereas we should be 
rejoicing at the flow, many are throwing 
up their hands in horror at what they 
perceive to be the opening of the flood
gates. 

One of the ways, if not the best way, 
to address the problems of the unrepre
sented accused, excessive fees and of 
inadequate State-provided legal aid, is to 
allow the supply of and demand for 
lawyers to work in the market place. 

The argument that standards will drop 
is too conservative and is in any event 
entirely elliptical. For the unrepresented 
accused and those currently unable to 
obtain legal aid, standards can but rise. 
Those who are already in practice will 
continue to do so. In time experience 
will transform the fledgling lawyers into 
more mature and better ones and the 
overall standard of representation in the 
Courts will rise. Youth, remarked Oscar 
Wilde, is a curable disease. The true 
function of Bar Councils is to maintain 
excellence whilst encouraging entry. 

The basic rules of economics dictate 
that if more lawyers are available to 
compete freely on an open market, fees 
per case will come down. Not only will 
this result in greater access to law for the 
public but correspondingly in more work 
for lawyers. The legal systems of the 
United States and Canada illustrate that 
a climate of awareness of rights creates 
greater opportunity to exercise those 
rights. That there are abuses in these 
systems should not detract from the 
force of the argument; we should rather 
direct our energy at avoiding similar 
abuses here. 

The different functions 
performed by attorneys 
and advocates 
Before considering changes to the Bar to 
make it more accessible to the public it 
is helpful to consider the basis of the 
distinction between the functions per
formed by advocates and attorneys. 
Some people argue that fusion will bring 
fees down and increase access to law. It 
is my view that fusion will create more 
problems than it solves and that the way 
to maintain the benefits of the divided 
Bar is by reforming the Bar. 

The fact that the Bars are fused in 
some countries might suggest that the 
distinction between the two branches of 
the profession is artificial. There are, 
however, some real distinctions which 
the divided Bar exploits to great benefit. 
Denying a right of audience to attorneys 
in the Supreme Court is not, in my opin
ion, an essential component of the dual 
system. In an arena of free competition 
it is likely that advocates will remain the 
litigation experts. 

Whatever the historical reasons for the 
distinction drawn between the two 
branches of the profession, it can be jus
tified today because of the benefits flow
ing from the division of labour. Large 
American law firms invariably have liti
gation departments staffed by lawyers 
trained and skilled in litigation. What 
almost never happens in a fused system 
is that an outside lawyer is called in, for 
obvious reasons. 

In South Africa today the advocate is 
mainly the litigation specialist. Attor
neys are free to engage any advocate 
according to the requirements of the 
case and can select from a large panel, 
taking into account not only the skills 
and experience but also the individual 
standing and personality of the advocate. 
The client can look to the advocate as an 
objective adviser and the Bench can take 
comfort from the independence of coun
sel. At the same time the client can 
enjoy a close and personal relationship 
with the attorney who can ensure that 
the client is not relegated to a gallery 
seat in the litigation. 

Although by tradition litigation has 
been the dividing line there is, of course, 
no reason why specialisation should be 
confined to litigation. The legal system 
would be enhanced if highly qualified 
specialists in other fields were to offer 
their services to all, without being 
impeded by conflicts of interest and 

without being confined to one firm and 
its clients. 

It is not my contention that fused Bars 
do not work. An inevitable result of 
fusion, however, is that law firms have 
to be either large, or extremely confined, 
in order to function properly. If a client 
of the firm has a matter outside its field 
of experience or if the attorney is too 
busy, the client will probably engage 
another competing firm. Hence the need 
to provide a full and comprehensive ser
vice from within the firm. With the 
divided Bar this need not happen. The 
attorney can engage any advocate who 
both has the required expertise and, by 
definition, will have no conflict of inter
est in relation to the client. For this very 
reason advocates do not and should not 
deal directly with the public. 

Most South African law firms, as cur
rently constituted, would simply not be 
viable in a fused system. In the United 
States a law firm with 20 lawyers is 
regarded as small, and probably too 
small to be viable, unless it is highly 
specialised. If South African law firms 
were to grow to a viable size there 
would simply not be enough advocates 
to be distributed amongst them in a 
fused system. In addition the panel of 
advocates at the Bar will invariably be 
larger and more diverse than even the 
biggest and best litigation departments 
of law firms. In the platteland such 
growth would not be possible at all. The 
development of mega-Iaw firms in the 
cities will moreover lead to reduced 
competition and unending conflict of 
interest problems. 

Conflict of interest is a major concern 
for large firms. Introducing a new client 
is often complicated because all lawyers 
in the firm have to be consulted. This is 
compounded in the case of corporate 
clients with subsidiaries and manifold 
directorships. If the client base within 
the country is smaller and several large 
companies dominate the market, as in 
South Africa, the problem expands cor
respondingly. The fact that such prob
lems do not arise between the Bar and 
Side Bar is one of the finest attributes of 
the divided Bar. 
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The divided Bar is particularly valu
able for small firms. Attorneys are likely 
to see clients with a range of problems 
and can engage the counsel of their 
choice for each case, thereby extending 
their range of competence. The virtue of 
the small firm in turn is that the attor
neys usually know their clients and can 
give advice as well as comfort rather 
like a family doctor. Small firms tend to 
represent small clients and the man in 
the street more than the large firms do. It 
is here that access to the law is most 
restricted. The best way for a member of 
the public to gain access to the law is 
through a trusted or respected attorney. 

The fundamental rule that must be 
retained if the divided Bar is to function 
properly is that clients should not have 
direct access to the Bar. The rule against 
dealing directly with the public is the 
dual Bar's charter. The Committee of 
Bar leaders appointed after the National 
Bar Conference in July 1991 also noted 
in its position paper that the indepen
dence and objectivity of counsel and the 
fact that the Bar provides an excellent 
grooming for future incumbents for the 
Bench provided strong grounds for 
retaining the dual Bar. That the Bar need 
not be the exclusive source of appoint
ments to the Bench does not detract 
from the benefit. 

If access to advocates could be 
improved for attorneys and the system 
be made to work more efficiently and 
inexpensively, more clients would be 
encouraged to consult their attorneys 
and more work would be referred to the 
Bar. In essence this requires a better sys
tem of distribution of work at the Bar as 
discussed below. The effect should be to 
make it easier for attorneys to engage 
the most competent available advocates 
at reasonable rates. It would also take 
the load off legal aid and provide an 
alternative to socialised legal assistance. 
Most people can afford a reasonable 
amount for legal services provided their 
exposure is not open-ended. Some might 
even be encouraged to seek assistance 
before a crisis develops. Lawyers will 
have a kinder image and the bureaucrat
ic legal aid monster will shrivel. Young 
attorneys who cannot easily gain 
employment with large firms today 
might be emboldened to start on their 
own or in small firms, building a client 
base from their personal contacts. 
Modern technology and good manage
ment should also enable the small firm 
to keep overheads as low as possible. 
Supply and demand would be allowed to 
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function. There is a sign outside one of 
the local fish markets in Cape Town 
which reads: "Fish gives you brains, 
brains help you to make money; with 
money you can buy more fish". 

In many fields of law attorneys are 
often the experts, for example, in rela
tion to business transactions, conveyanc
ing, tax and estate planning, corporate 
structuring and . insolvency matters. 
Although advocates are primarily and 
will remain litigation specialists, there is 
no reason why the range of expertise at 
the Bar should not be widened to include 
other fields. This will be to the advan
tage of both small and large firms. 

There is another and more subjective 
reason underpinning the distinction 
between the functions performed by 
advocates and attorneys. An attorney's 
practice tends to require team players 
who work with each other and with their 
clients. Their strength derives from their 
unity. The Bar on the other hand tends to 
be comprised of individualists, who are 
hired like gladiators for a specific case, 
and who walk away when it is over. 
Some people are more suited to the one 
than the other and this influences their 
decisions about practice. The rule 
against partnerships at the Bar can be 
justified on other grounds, as mentioned 
in the position paper by the Committee 
of Bar leaders, but it is probable that 
most advocates would choose to practise 
on their own. Some people are attracted 
by the power and efficiency that comes 
from teamwork and by the security 
afforded by association; others prefer 
their independence. Fusion accommo
dates this difference with difficulty. 

This theory explains several charac
teristics of the Bar as an institution. The 
role that the Bar has played in relation to 
human rights in South Africa and the 
fact that the Bar, or individual Bars, 
have taken such a vigorous stand against 
oppression in South Africa, was singled 
out by Sidney Kentridge QC in his 
address to the National Bar Conference 
in July 1991 in support of a divided Bar 
(see "The Bar - A Pathway or a Barrier 
to Justice" (1991) 4 Consultus 100 
Editor). The courageous spirit of the Bar 

is related to the independence of spirit of 
many of its members. There is no reason 
to believe that such vigilance will be any 
less necessary in the new South Africa. 
Nor is the singling out of the Bar for the 
role that it played being derogatory to 
attorneys. The unique character and 
structure of the Bar equipped it for the 
role that it played. There are horses for 
courses. 

Restructuring the Bar 
The rules necessary to maintain a divid
ed Bar are few and simple. They are 
needed to ensure the availability and 
accessibility of advocates and the avoid
ance of conflicts of interest. The rules to 
maintain professional standards and 
guide professional conduct are superim
posed thereon. They must not however 
be contaminated with provisions that are 
primarily protectionist. The indepen
dence of the Bar and the strong tradition 
of upholding human rights and the law 
enable advocates to represent the inter
ests of their clients whilst preserving 
that tradition. Although maintaining the 
nobility of the law is not the exclusive 
province of advocates, their contact with 
the judiciary and their exposure to the 
public eye often calls upon them to exer
cise this function. When reframing the 
rules that govern the conduct of advo
cates, care must be taken to eliminate 
those rules which unduly restrict the 
profession. Their retention is usually 
justified under the guise of maintaining 
standards. 

The Milne Commission has already 
made its recommendations relating to 
rights of audience for attorneys in the 
Supreme Court. Advocates are likely to 
remain the primary litigation specialists 
for many reasons, not the least of which 
is that specialisation is cost effective. In 
a recent survey for the General Bar 
Council it was found that advocates' 
fees for court appearances and consulta
tions are lower than those of attorneys of 
comparable standard. This is to be 
expected because attorneys' overheads 
tend to be higher. If the basic forces of 
economics are allowed to operate attor
neys will find it cheaper and more effec
tive to continue to engage advocates in 
many instances. The theme of this article 
is that the removal of unnecessary and 
competitive regulation will make the Bar 
even more cost effective, and will result 
in more work for the entire profession. 

Bar rules are designed to ensure prop
er standards of conduct towards the 
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Bench and one's attorneys and col
leagues. Some of these rules, however, 
serve to restrict entry to the Bar, prevent 
the most efficient distribution of work, 
and cause duplication of effort and 
increased costs. Such rules are protec
tionist, anti-competitive and render the 
profession inaccessible to the public. 
The rules that need changing are: 

• 	 The rule that precludes counsel from 
sharing, delegating or passing work 
on to colleagues. Though the two
thirds rule has been abolished the sys
tem of briefing senior and junior 
advocates is still too rigid. The flow of 
work to advocates will be considered 
under the heading "Allocation of 
Briefs and Assignments"; 

• 	 The rule against advertising which 
precludes advocates from making rel
evant information available to attor
neys to aid them in the process of 
selecting appropriate counsel. This 
will be considered under the same 
heading; 

• 	 The multitude of rules regulating 
advocates' fees which will be consid
ered under a separate heading; 

• 	 Rules mandating the attendance of 
attorneys during consultations with 
advocates and at court. This will also 
be considered under a seperate head
ing; 

• 	 The rules that advocates may not visit 
the offices of an attorney in the town 
where the advocate maintains cham
bers, requiring advocates to practise 
full-time at the Bar and to keep cham
bers approved by Bar Councils also 
need to be reconsidered but will not 
be dealt with in this article. 

The argument in favour of many of these 
rules is that standards will fall if they are 
abandoned. This need not be so. The 
best way to maintain standards in the 
profession is to encourage healthy com
petition under the guidance of a watch
ful Bar Council. This includes competi
tion for fees. The Bar Council must 
guard against abuse, not competition. 

Allocation of briefs and 

aSSignments 

The principal issue is the way that work 
is assigned to advocates. We need to 
consider the process of selection of 
counsel by attorneys and also whether 
counsel should be able to delegate parts 
of an assignment. 

- Selection of counsel by attorneys is 
impeded by rules that inhibit the free 
flow of information concerning their 
attributes, skills and fees. Though the 
ostensible aim of the rule against 
advertising is to prevent touting, what 
it really does is to inhibit competition 
and growth. The average attorney 
receives little guidance in this selec
tion process and must rely on chance 
acquaintance, relationship or 
serendipity. As the Bars have grown 
most attorneys have had less and less 
contact with the advocates and espe
cially with the new arrivals. 
Advocates should therefore be 
allowed and even encouraged to 
inform attorneys of their attributes. 
The Bar Council should formulate 
rules to ensure that the information is 
accurate and that the method of dis
closure is discrete and professional. 
Under the current system new mem
bers of the Bar have little prospect of 
getting work unless they are known 
by or are related to attorneys. Many 
people are discouraged from joining 
the Bar and some of those that do 
whither from lack of exposure. In 
England barristers are allowed to 
advertise discreetly. A Chamber 
Brochure is published by each set of 
Chambers listing the qualifications 
offered by its members. (In terms of a 
ruling given by the SA Medical and 
Dental Council on 12 October 1994 
medical practitioners and dentists 
may now for the first time advertise 
in newspapers, provided that the 
advertisements comply with certain 
requirements . See also W R C 
Prinsloo, "Certification: The way to 
controlled advertising?" (1990) 3 
Consultus 119 - Editor.) 

- Even this will not be enough to ensure 
optimum distribution of assignments 
and the best use of talent. It will still 
be difficult for most attorneys to select 
the most suitable counsel for each 
brief. The selection process at the 
English Bar is aided by the institution 
of the Barrister's Clerk. In an article 
dealing with practice at the English 
Bar, Ivor Schwartzman SC has 

described the role of the Barrister's 
Clerk in distributing work amongst 
the members of a group of Chambers. 
(See "Some reflections on practice at 
the English Bar" (1990) 3 Consultus 
110 - Editor.) All briefs that come 
iilto Chambers are received by the 
Clerk who allocates the work to mem
bers based not only on the solicitor' s 
selection but on the suitability and 
availability of members of the 
Chambers. The Clerk even negotiates 
fees and handles queries and com
plaints. Work is usually attracted to 
the group by the reputation and stand
ing of its members, but most notably 
the senior members. The selection 
process is no longer entirely in the 
hands of the solicitor and there is a 
more rational distribution of work by 
an informed intermediary who can 
select the best available counsel. The 
London Bar is very large and is divid
ed into sets of Chambers, each having 
a specialised field of practice. It is 
doubtful whether this system would 
work as well in South Africa where 
the Bars are much smaller. It might 
also inhibit competition. Although 
there is no reason why members of a 
group, who are not partners, should 
not take on cases against each other, it 
is not likely to happen frequently in 
practice. 

- The rule that advocates may not them
selves engage other advocates to assist 
them in a matter unless formally 
briefed as a senior and junior in the 
matter needs to be reconsidered. 
Whether the rule was designed to pre
serve the independence of the advo
cate, or to ensure that the attorney 
made the selection, it often, if not 
invariably, results in the inefficient 
use of time by highly skilled counsel 
who could easily delegate part of an 
assignment to other counsel. 
Successful counsel invariably work 
inordinately long hours and often have 
to refuse briefs or delay their execu
tion. At the same time, eager young 
counsel are under-employed. The 
inefficiency of the system is self-evi
dent. By delegating some of the work 
to junior counsel under their supervi
sion, more senior counsel can take on 
more work, charge less per case and 
spread their expertise. 

- We can learn from the way work is 
distributed in large law firms. The 
Chicago office of the firm that I joined 
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was larger than the entire Cape Bar. 
Less than one-third of the lawyers 
were partners. Work is attracted to the 
firm primarily by the senior partners 
who have established contacts with 
clients. The principal functions of 
such "rain-makers" or "client man
agers" are to maintain contact with the 
clients, ensure proper allocation of 
assignments, and to ensure satisfac
tion at the end. Were a senior attorney 
to refuse work on the grounds that he 
is too busy or unavailable, as often 
happens with senior counsel, he is 
likely to be fired, certified or both. 
The senior partners oversee the dele
gation of work in the firm. This entails 
participating in the initial consulta
tions, delegation to the persons best 
suited and available for the task, over
seeing performance and communica
tion with the client. This process also 
encourages specialisation by most 
lawyers. 

The way a particular assignment is 
handled is that the more experienced 
lawyers identify the issues involved in 
the matter. Research, preparation and 
drafting is invariably done by relative
ly young lawyers fresh out of law 
school, well versed with the latest 
research techniques. The senior 
lawyers then review the work and 
consider its application. This is cost 
effective for many reasons. Not only 
are research techniques improving 
continuously, but this and other time
consuming work can be done by the 
people with the lowest billing rates. 
Cost consciousness must permeate all 
activities within the firm to maintain 
efficiency and competitiveness. It is 
the function of the senior attorney, 
who is responsible for the client, to 
monitor costs. 

The low billing rate is one of the 
ways of attracting work for the young 
attorney. As his or her proficiency 
rises so does demand and the billing 
rate. The newest members of the firm 
are the ones who work hardest, or at 
least the longest hours. Each attorney 
charges only for the time actually 
spent on a matter. Clearly all attorneys 
within the firm, but especially the 
client managers, must be well 
acquainted with the qualifications and 
capabilities of their colleagues to 
whom they delegate work. 

- Allowing the allocation of work at the 
Bar on a similar basis will introduce 
greater efficiency and should result in 
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a corresponding increase in the flow 
of work because fees have come 
down. Attorneys will still have the 
right to select the counsel , of their 
choice but not necessarily to dictate 
that the work should be done exclu
sively by the counsel selected. The 
latter bears the ultimate responsibility 
for the assignment and is accountable 
to the attorney for all fees charged. 
Each counsel in the matter should 
charge only for time actually spent, at 
his or her hourly or daily rate. The fee 
structure must be discussed in 
advance with the attorney and, where 
appropriate, interim fee reports should 
be made and accounts levied. One of 
the principal objectives should be to 
keep the cost of each assignment to a 
minimum. 

Admittedly the availability of coun
sel engaged in litigation cannot be 
compared in all respects with that of 
senior attorneys in a law firm who 
spend more of their working time in 
their offices. In the litigation depart
ments of large law firms, however, it 
is usual for several attorneys to work 
on anyone matter at any given time. 
United States civil procedure provides 
for much greater pre-trial preparation 
and this can be conducted by several 
people handling different aspects of 
the case. The new Rule 37 procedure 
in South Africa will facilitate such an 
approach since it entails preparation 
for trial even before the matter is allo
cated a date for hearing. Interlocutory 
appearances can be dealt with by 
junior counsel and even at the trial 
itself senior counsel should be able to 
spread the load. This happens already 
to some extent when senior counsel is 
briefed with a junior, but the system 
needs to be much more flexible. In the 
result senior advocates may be 
involved in many more matters thus 
spreading their expertise. 

- The benefits to junior counsel are 
obvious. Members of the profession 
know or should know their colleagues 
better than attorneys do, though the 
process of becoming acquainted with 
each other's capabilities needs to be 
enhanced. The Chicago law firm, for 

example, goes to great lengths to 
attract the best and brightest young 
attorneys to join the firm. It engaged 
the services of a former law professor 
who had the ability to recognise the 
talents and abilities of young lawyers. 
It 'was his function firstly to help in 
the selection process and thereafter to 
act as liaison between the new mem
bers and the other lawyers. In some 
respects his task was not unlike that of 
the barrister's clerk. The use of an 
intermediary might also prevent the 
cronyism that could follow if the 
selection is left to the lawyers them
selves. Cronyism is not only unfair 
but also inefficient since it prevents 
the best available person from being 
allocated the assignment. Com
patibility of personalities must also be 
taken into account. I believe that a 
similar institution at each of the Bars 
could work well and would attract the 
brightest and best law students to join 
the Bar. It would still be consistent 
with the independence and individual
ity of counsel. 

Motion court work, which has often 
been the mainstay for the young advo
cate, will play a different role. To the 
extent that a motion court matter is 
ancillary to a trial, it should be han
dled by one of the counsel involved in 
the trial itself. Other motion court 
matters such as those arising from 
insolvency, liquidations or matrimoni
al disputes are likely to become the 
province of specialists in the field. 
There are already moves afoot to 
eliminate certain motion court work 
that does not really require the inter
vention of counsel, such as default 
judgments and unopposed divorces. 
The removal of this bread and butter 
line can be compensated for by 
enabling junior counsel to become 
involved in weightier matters together 
with more senior counsel. In addition, 
by encouraging more people to join 
the Bar and by simplifying procedures 
and Bar rules the junior Bar could 
become very competitive, thereby 
attracting work from litigants who are 
currently advised against proceeding 
because of the costs involved. The 
benefit to the Bar and the public is 
obvious. It is also a most propitious 
time to introduce such changes as it 
should accommodate the young black 
lawyers who are being trained at the 
law schools of the universities and 
who are entering or are about to enter 
the profession. 
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Junior counsel engaged in matters 
of some complexity would also bene
fit if able to seek the guidance of their 
more senior colleagues. This already 
happens on an informal basis as a by
product of the spirit of collegiality 
that prevails at Bars. It should howev
er be allowed to happen on a more 
professional basis with the senior 
counsel being able to charge for time 
spent in giving such advice. Junior 
counsel would need the consent of the 
instructing attorney for this purpose. 

- Middle and senior-junior counsel with 
established practices straddle the two 
positions considered above. Attorneys 
should always have the right to brief 
the counsel of their choice but this 
should not be a bar to delegation and 
co-option with the consent of the 
briefing attorney. Middle juniors are 
traditionally overworked and would 
benefit greatly from assistance in 
doing the leg work. In the result they 
will be able to handle more matters 
conveniently and efficiently. That this 
should lead to a reduction in the cost 
of individual cases is a sine qua non 
of this argument. This reduction in 
cost will enable attorneys to take on 
more work, and to send more work to 
counsel. More counsel will be com
petitively employed at lower rates. 
Their earning capacity need not be 
adversely affected however, because 
of increased turnover. 

- Everything must therefore be done to 
ensure that competition is not only 
unimpeded but encouraged. In its posi
tion paper the Committee of Bar 
Leaders comments on the fact that the 
profession is extremely competitive. If 
this is a reference to the adversarial 
nature of the profession and the way 
counsel confront each other in court it 
is absolutely correct. If it is intended 
to refer to the way that counsel charge 
fees it most certainly is not. Most Bars 
have guidelines of recommended fees 
and though they are not mandatory the 
minimum persists and the maximum 
keeps going up . Why is it that all 
counsel charge at least the recom
mended minimum fee for motion court 

work? When it comes to marking fees 
for opposed matters it is common 
practice for counsel at the end of the 
trial to enquire from a colleague (if not 
the opponent) what the latter would 
charge. This process ensures that fees 
are constantly rising. Price fixing of 
this sort would probably constitute a 
breach of the anti-trust laws in the 
United States. It might even be assail
able under our Competitions Act. 

- The shortage of senior counsel is 
responsible at least in part for the high 
fees that some counsel are able to 
charge, though sheer excellence may 
form another part of the potion. Until 
recently the number of people enter
ing the profession was too low. This 
problem is not confined to the legal 
profession and is part of South 
Africa's unfortunate historical legacy. 
In time it will abate. The senior Bar, 
however, also suffers from attribution 
by appointments to the Bench. Since 
the laws of supply and demand dictate 
the level of fees they will remain inor
dinately high until the supply is 
increased. Until then delegation and 
better work distribution would be ben
eficial. Reducing the fees per case 
need not necessarily reduce the earn
ing capacity of the counsel concerned. 
They will benefit from supervising the 
work of others. The skills and experi
ence of senior counsel must be spread 
much wider. 

Junior counsel, and especially the 
very junior ones, are currently in a 
different category. Because of their 
increased numbers they tend to com
pete vigorously which means that gen
erally their fees are very competitive. 
There are signs that the reduced cost 
of litigation is producing a significant 
inflow of work. By taking on 
Magistrate's Court trials at low fees 
they are making the courts more 
accessible to the public. Streamlining 
procedures in the Magistrate's Court 
will aid this process greatly. 

- Delegation and co-option does not 
require partnerships at the Bar. The 
position paper of the Committee of 
Bar Leaders is strongly against the 
formation of partnerships and its con
clusions are amply supported by argu
ment. In addition, partnerships might 
compromise the independence and 
individuality of advocates, reduce 
competition and create conflicts of 
interest. 

- There is a further development that 
needs to be encouraged. The scope for 
specialisation at the Bar is immense 
and few people have taken sufficient 
advantage of it. Specialists in areas 
such as constitutional law, intellectual 
property law or labour law, to select 
random examples, should be consult
ed whenever issues involving their 
speciality arise, even if merely as part 
of a larger enquiry . Attorneys who 
have specialised in areas outside the 
Bar's usual domain might find it prof
itable and more acceptable to offer 
their services generally rather than to 
the clients .of one firm only. 
Specialisation at the Bar should cer
tainly not be confined to litigation. 

A field of activity that needs to 
become a speciality on its own is legal 
research. In many respects research is 
a technical exercise in finding the law. 
This is not to down-play the impor
tance or the complexity of research; 
on the contrary it is so complex that it 
is ideally suited to become an area of 
expertise on its own. Academically 
inclined lawyers would be more effec
tive working in that field. 
Correspondingly, busy trial counsel 
often lack the time or expertise to 
research matters quickly, since 
research tends to be time consuming 
for those not well-versed in it. Modern 
aids to research are helpful to the 
expert but baffle the uninitiated. This 
specialisation would constitute a most 
useful division of labour, which can 
generate quick response for counsel 
engaged in other matters as well as for 
attorneys. The entire profession would 
benefit from having access to the 
coterie of research lawyers, abreast of 
latest developments in their fields, 
who are able to respond promptly and 
inexpensively to enquiries. 

Rules regulating fees 
This is a critical area where change is 
needed. Many of the rules relating to 
fees need to be reconsidered because 
they are not essential to maintain the 
standards and traditions of the Bar and 
they restrict competition. Because it is 

OKTOBER 1994 104 



essential that advocates should not have 
direct contact with the clients, attorneys 
should remain responsible for payment 
of the advocates' fees. Advocates should 
however have much greater flexibility to 
make whatever arrangements they want 
to relating to fees that are acceptable to 
them and their attorneys. The issue is 
primarily a commercial one. 

The rule that advocates have to be 
paid within a specified period of time, 
and that leave of the Bar Council is 
required in order to deviate from the 
rule, is too inflexible. Counsel should be 
free to arrange with their attorneys when 
and under what circumstances they will 
be paid. If counsel and the attorney wish 
to accommodate a client in order to 
facilitate litigation the rule which pre
vents this is unnecessarily obstructive. 
That this might lead to bad debts is not 
sufficient reason for depriving counsel 
of the right to take the risk. Black listing 
as a means of enforcement might still be 
retained but it should not be automatic 
and should only operate if the fee 
arrangement is not honoured. 

The bargaining power of advocates 
does not require bolstering by such 
inflexible rules. The laws of supply and 
demand should determine the fee. The 
Bar Council and the Law Society should 
retain a watch-dog position relating to 
unconscionable fees. It is essential that 
fees should be agreed upon in advance, 
even if only by formula, in the same way 
that other commercial contracts are con
cluded. There is nothing unprofessional 
about doing so. As for the possibility 
that some counsel, possibly the very 
junior ones, might be exploited by attor
neys, I doubt that this will happen. If the 
bargaining power of the advocate is so 
weak that the laws of supply and 
demand cannot begin to operate, logic 
has it that he should not survive. Perhaps 
the Bar Councils and Law Societies can 
extend their watch-dog function to abus
es in this area too, but protecting mini
mum fees should not be their function. 

The concept of handling matters on a 
contingency basis is gradually being 
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phased in, currently under the supervi
sion of Bar Councils. The problem needs 
to be grappled with more forthrightly. 
As long as the Bar Councils retain the 
right to take steps against advocates who 
charge excessive fees, such as a percent
age of the award, it seems preferable 
that the decision to act on a contingency 
basis should be left to the advocate and 
attorneys in question. As long as counsel 
charge only for work actually done at 
reasonable rates there should not be 
much room for abuse and the question of 
champerty will wane. 

A matter that gives cause for concern, 
especially amongst attorneys, is the 
practice of counsel charging routinely 
for matters that are settled or postponed. 
The basis for the rule is that counsel has 
set aside the time and presumably has 
turned away work for that day. In appro
priate circumstances this is justifiable. I 
have yet, however, to meet the counsel 
who spends the allocated day twiddling 
his or her thumbs. The trial fee should 
exclude elements related to preparation, 
which should be charged for separately 
on a time basis. Only in the most excep
tional circumstances should counsel be 
allowed to charge for having set aside 
time for a matter that is settled or post
poned. This may require the counsel 
concerned to credit the attorney with 
fees earned from other work on the day 
in question. If a fee for trial, stripped of 
elements of preparation which are 
charged separately, bears a close relation 
to the counsel's hourly rate multiplied 
by the number of hours in a working 
day, little injustice should follow. At the 
very least the right to charge fees under 
such circumstances should either be pre
arranged, or agreed to by the attorney at 
the time that the matter is settled or post
poned. With the improved flow of work 
discussed above most advocates will be 
able to use the time that has become 
available to work on other matters and 
there should be no loss of income. The 
notion of paying counsel for work not 
done offends most attorneys and their 
clients. 

Allied to the above issue is the ques
tion of whether counsel should be 
allowed to appear in more that one court 
on a given day. The rule is obviously 
designed to prevent inconvenience for 
the Bench and to other members of the 
Bar. It has a rational base but should not 
be inflexible. Counsel should be allowed 
to use their discretion and, where appro
priate, should seek the leave of the court 
and their colleagues in advance. The 

corollary to this is that the counsel con
cerned should only charge for the time 
actually spent on the matter. The func
tion of the Bar Council should be to 
ensure that the privilege is not abused 
and that there is no duplication of fees. 
The-Bench has not been inflexible in this 
respect, for example, by making 
allowance for counsel to appear in two 
courts where the motion roll is split, or 
by allowing counsel in pro Deo matters 
to handle motion court applications on 
the same day. 

The Bar Council's function in relation 
to over-charging is an important one. In 
a situation of perfect competition tariffs 
and suggested fees would be unneces
sary. Since conditions of perfect compe
tition are unlikely to prevail at the Bar, 
suggested tariffs may be required as a 
guide, but competition should play a 
much greater role in determining the 
level of suggested fees. In determining 
what constitutes an excessive fee the Bar 
Council concerned should be able to 
reach a decision based on other criteria 
as well as the tariff. One of the tasks of 
Bar Councils, which they are well 
equipped to perform, is to determine 
whether the number of hours charged is 
reasonable in the circumstances. It is dif
ficult to see why a Bar Council should 
intervene if the attorney and the client 
are prepared to pay a high fee to engage 
the services of eminent counsel. It 
should only be called upon to intervene 
in response to complaints that the fees 
are excessive, as discussed above. By 
agreeing to a fee or a formula for a fee 
determined well in advance, problems 
should not often arise. 

Attendance by attorneys 
on counsel and at court 
This is a rule which is often honoured by 
non-observance. The reasons are fairly 
obvious. In some instances the atten
dance of the instructing attorney at con
sultations is necessary because of his 
involvement in the matter and this 
avoids duplication of work already done. 
In other instances, especially where the 
amount of money involved does not jus
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tify it, the attendance of the attorney 
should not be mandatory. The rule 
should not be inflexible and it should be 
left to the attorney and counsel in ques
tion to decide whether attendance is 
called for. In weighty matters the joint 
participation of counsel and attorney 
does not have to be decreed by rule. 
However, if attorneys are to fulfil the 
important role of being the conduit 
between clients who can only afford 
limited fees, especially for Magistrate's 
Court trials, the attorneys should only be 
minimally involved in the matter. In this 
way attorneys will be able to handle a 
large number of such matters, and brief 
counsel to handle them at competitive 
rates. In the process they will keep many 
young counsel employed and make the 
law more accessible for their clients. 
Needless to say, there should be corre
sponding simplification of the rules of 
procedure for lower tribunals to allow 
for speedy, if somewhat rougher dispen
sation of justice. This subject is beyond 
the scope of this article. 

As for the attendance in court by 
attorneys, this too should not be the sub
ject of an inflexible rule. The attendance 
by an attorney should be mandated by 

the circumstances of the case. In other 
instances attendance may be unneces
sary and unjustified because of the costs 
involved. This rule too is not universally 
observed, although some judges do 
insist on compliance. The co-operation 
of the Bench will be needed. 

Conclusion 
This article has not dealt with the 
restructuring of the attorneys' profession 
or with fundamental changes to the rules 
of procedure in court, both of which 
need to be considered when addressing 
the issues of access to the law and 
access to the profession. Nor do I 
believe that I have found all the solu
tions relating to the Bar and the way it 
functions. In particular, different solu
tions will be required for each Bar 
depending on its size and own character
istics. What I do hope is that this article 
will stimulate debate relating to a sub
ject which at times has been treated like 
a sacred cow and at other times has been 
subject to the threat of being the baby 
thrown out with the bath water. The time 
is ripe to open or reopen the debate. In 
so doing we will be able to gain the sup

port and respect of the community we 
serve, facilitate the entry of black 
lawyers into the profession and make the 
law accessible to the man in the street. 

Note: In regard to the author's refer
ence to a survey made for the General 
Bar Council on p. 101 supra, it is of 
interest to take note of the Milne 
Commission's findings in this connec
tion. 

On page 91 et seq of its report the 
Commission pointed out that the costs
argument was an important aspect since 
the belief that granting attorneys audi
ence rights would lead to substantial 
savings of costs was fundamental to 
most if not all those persons and bodies 
who made representations and submis
sions in favour of granting such rights to 
attorneys. However, after having given 
careful consideration to all the available 
evidence, inter alia that as was shown 
by an analysis done in the attorneys pub
lication De Rebus, the modal fee per 
hour for advocates was R150 and for 
attorneys R250, the Commission came 
to the conclusion that, save for certain 
limited respects, that belief was largely 
unfounded. - Editor D 

International Law Association 

On 9 August 1993 a South African 
branch of the International Law Associa
tion (ILA) was formed at the School of 
Law, University of the Witwatersrand. 
Professor John Dugard was elected pres
ident as was a twelve member council. 

The ILA is the oldest such organisa
tion in the world and was founded in 
Brussels in 1873. Membership is close 
to 4 000 and spread among 42 branches 
worldwide. Not only lawyers are wel
come as members but also representa
tives from the financial, industrial and 
commercial fields. 

The work of the ILA has had a signifi
cant influence on international legal 
developments. In 65 conferences since 
its inception the ILA has provided a 
forum for influential and comprehensive 
discussion and endorsement of the work 
of its various committees and brings 
together every two years private practi
tioners, academics, judges and govern
ment legal advisers for a major confer
ence. The 66th conference was held in 
Buenos Aires in August this year. 

Pro! John Dugard 

The main work on the ILA is done by 
its various committees which prepare 
reports which are then discussed at the 
biennial conferences. These reports take 
various forms such as a restatement, a 
draft treaty, elaboration of a code or a 
review of recent developments of law or 

practice. Over the past years the ILA 
had made a major contribution to the 
development of international law. 

Since its formation the South African 
branch of the ILA organised a most suc
cessful South African National Jessup 
International Law Moot Competition 
which was held at the University of 
Pretoria. Two South African students 
(University of Witwatersrand) won the 
competition and represented South 
Africa at the international final which 
was held in Washington DC. 

Two conferences on topical issues 
will be held later this year m 
Johannesburg. 

Membership of the South African 
branch of the ILA is R 120 per year. 
Applications can be made to Dr Patrick 
Vrancken, Honorary Treasurer, School 
of Law, University of Bophuthatswana, 
Private Bag X2046, Mmabatho 8681 or 
Ms Ros Thomas, Secretary, Centre for 
Policy Analysis, Development Bank of 
Southern Africa, PO Box 1234, Halfway 
House 1685. D 
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