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INTRODUCTION 

The topic of law reporting has not been 
the subject of much writing in South 
Africa. 2 Recently, however, it has 
engaged some attention, more particular
ly in regard to the decision not to pub
lish the heads of argument in the South 
African Law Reports3 and the question 
whether a supervisory body to control 
law reporting - such as exists in England 
and Wales and other Commonwealth 
countries - should not be considered in 
South Africa4. 

Although therefore, the issue is not an 
entirely forgotten one, it is to be hoped 
that in the future it will assume greater 
prominence in debate in South Africa in 
view of the more important role which 
the courts are playing.5 While s 35(1) of 
the Constitution of the Republic of 
South Africa 200 of 1993 (the Interim 
Constitution) provides that a court of 
law interpreting chapter 3 may have 

regard to comparable foreign case law,6 
it is certain that the judiciary will 
increasingly draw upon its own burgeon
ing case law dealing with constitutional 
issues in order to craft legal principles 
suitable to the new South African envi
ronment. In this regard the role of law 
reporting will be of signal importance. 
Then too, it has been said, judicial 
activism creates pressure to report more 
decisions. Since judicial activism is 
undoubtedly increasingly characterising 
our courts, a professional and public 
interest in our system of law reporting 
should be stimulated. 

In what follows it is intended to cast a 
comparative birds' -eye view over law 
reporting in three common-law jurisdic
tions. A brief history of South African 
law reporting and its current position 
will then be set out, and a tentative bal
ance sheet drawn. It may be profitable 
initially, however, to stress the impor
tance of proper law reporting. 
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THE IMPORTANCE OF LAW 
REPORTING 

Knowing the Law 
In jurisdictions where judicial decisions 

form an important part of the law, it 
goes without saying that all persons 
should have access to such judicial dec
laration of the law. It also follows that 
law reports, as repositories of such law, 
must be complete, accurate and 
timeous.? 

While, conceivably, no-one would 
dispute the fact that the value of a report 
depends on speed and accuracy, the 
necessity for completeness is far more 
contentious. "Over-reporting is an evil", 
it has been said, "but less of an evil than 
underreporting".8 

On the other hand, unqualified "blan
ket" reporting would entail the danger of 
the profession "drowning in a sea of 
precedent".9 

Some three decades ago, in a study of 
Appellate Courts in the United States 
and England, Delmar Karlen 10 com
pared the English and American systems 
of law reporting. The former country's 
selective method of reporting judicial 
decisions, according to Karlen, had con
siderable advantages in containing 
precedent within reasonable bounds. On 
the other hand, Karlen felt, the practice 
of "blanket" law reporting in the United 
States involved the danger of judges and 
lawyers easily overlooking important 
principle in the welter of reports on par
ticular facts; or, as Cardozo also wrote 
of this scale of law reporting, of sending 
the lawyers scuttling after "the decision 
on all fours which counsel love to pro
duce with a latent note of triumph, cow
ing with authority the sceptic on the 
bench, this buried treasure of the law 
books".11 

But that was how matters stood in the 
1960s. The disadvantages of the Ameri
can law reporting system which Karlen 
deplored in his study are viewed by 
some to be in danger of spreading to all 
common-law jurisdictions, while in the 
United States, alarm has also been 
raised. Before turning to the position in 
South Africa, it may be instructive to 
consider events in other jurisdictions 
which have led up to the present posi
tion. 

A Comparative Birds/-Eye View 
The Unreported Case 

In England and New Zealand, which 
have deliberately adopted a selective 
method of reporting, important cases 
had not infrequently been missed by the 
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major series of reports. 12 Thus in the 
New Zealand case of Turnwald v Min
istry of Agriculture,!3 frustration was 
expressed by Cooke P: "On both sides 
counsel in the present case were 
unaware of that case, which is still unre
ported, at the commencement of the 
argument in this court today. We draw 
attention to this as an instance of how 
the present law reporting system results 
in unsatisfactory delays and can result in 
an unawareness for which counsel can
not be criticised, of relevant judgments 
of this court." 

In England, the unavailability of tran
scripts of unreported Court of Appeal 
judgments increasingly proved to be a 
source of annoyance to some judges. 
Eventually, after a sharp rebuke from 
Lord Evershed MR in Gibson v South 
American Stores Ltd,14 the Lord Chan
cellor ordered that official notes be taken 
of all Court of Appeals judgments 
after some three quarters of a century. 
Transcripts of all unreported decisions 
of the Court of Appeal (Civil Division) 
are now retained by the Supreme Court 
Library. IS 

Apart from the concern of possible 
omissions of the law reporters in Eng
land and New Zealand, a further prob
lem concerning the unreported case has 
been stressed. Thus it has been critically 
noted that despite a discernible increase 
in the courts' workload, there has been 
no cOlTesponding increase in the annual 
number of reported cases in the general 
series oflaw reports. 16 

The question has therefore been asked 
whether it is possible that the number of 
cases involving matters of law-making 
value have remained constant, notwith
standing the considerable increase in the 
caseload of the courts. Or should the 
explanation be sought at the publishing 
end; "perhaps in some maximum which 
the law reporters can cope with in a 
week; or in some limit which the pub
lishers impose on their annual 
volumes". 17 

These deficiencies in the official 
reporting system have frequently been 
said to have given encouragement to the 
multiplication of independent series to 
publish cases which might otherwise 
remain lost as unreported judgments. 

Multiplicity of Law Reports 

In 1885, Lord (then Lord Justice) Lind
ley had stated that, "[a] multiplicity of 
law reports is a great evil. The evil was 
once intolerable; it may become so 
again; whether it will or will not 
depends on the profession and on the 

Council. If it does, a great effort will 
have failed, and its failure will prove the 
necessity for legislative interference and 
for a monopoly of Law Reporting".18 
But the duplication of law reports did 
not abate. 

The first - and the last - independent 
body to consider the matter of law 
reporting in England was the Simonds 
Committee appointed in 1940. In a copy 
of a draft of an article sent to the Com
mittee, Goodhart had submitted certain 
supplementary proposals to overcome 
the problems of delay and lack 
of comprehensiveness which beset Eng
land's general series of law reports. 19 

A ware that a single series could not 
meet all the criteria of speed, accuracy 
and completeness, he suggested the pub
lication of a second set of reports, which 
would appear more frequently and be 
complete, to supplement the general 
series. With stenographers attached to 
all courts, he said, the task would not be 
impossible. The speed of Hansard 
should set an example to the printers. 
The satisfaction of consumer needs in 
such a realistic way, he concluded, 
would drive out the other private series 
of reports.20 

The Committee dismissed Goodhart's 
suggestion that every case be transcribed 
and preserved. They were of the opinion 
that all significant cases were reported 
and that the great residue of unreported 
cases "is less likely to be a treasure 
house than a rubbish heap in which a 
jewel will rarely, if ever, be dis
covered".21 

The following year, however, saw 
some of Goodhart's proposals come to 
pass when the Weekly Law Notes ceased, 
to be replaced by the fuller reports of the 
Weekly Law Reports. The Incorporated 
Council of Law Reporting promised that 
"reports will appear within about three 
weeks of judgment" and that "sub
scribers will have a report of every 
reportable case, thereby saving the 
expense of subscribing to any other gen
eral series of reports".22 

Despite the good intentions, however, 
the lack of inclusion of many judgments 
in the Weekly Law Reports was given, 
some two decades later, by Karlen as 
"probably [the reason] why specialised 
reports ... flourish in England".23 

In New Zealand, the proliferation of 
specialist reports since the 1970s has 
also been attributed to the failure of the 
official series, the New Zealand Law 
Reports, to publish important decisions 
"timeously or at all".24 So, in one of the 
few cases where the publisher of a spe
cialist report obtained the required con
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sent of the Council of the New Zealand 
Law Society,25 that Council found that 
the New Zealand Council of Law 
Reporting had failed to publish adequate 
reports of the courts concerned within a 
reasonable time and at a reasonable 
cost.26 

Today the proliferation of overlapping 
law reports has raised the concern of 
increased costs to the practitioner and 
difficulties in ascertaining the relevant 
law.27 A further concern is the tempta
tion for counsel, in the face of the 
increasing welter of accessible case law, 
to indulge in excessive citation of 
authorities which, at the end of the day, 
decide no new law. In New Zealand, this 
problem is said to be well-recognised by 
the country's foremost judges, and may 
eventuate in stricter 'controls being 
placed on the time allowed for the hear
ing of cases,28 measures which, as will 
be seen below, have already been adopt
ed elsewhere. 

The Selection Process - who are the 
Law-Makers? 
Perhaps because of the above deficien
cies in law reporting, counsel has always 
been permitted to cite unreported cases 
in court. But the citation of unreported 
authority serves a further purpose: to 
assure that any decision incorrectly con
sidered to be of little law-making value 
would be uncovered. And, as on Steven
son's island, as we have seen, there is 
"treasure [still] to be lifted".29 In some 
measure then, the citation of unreported 
decisions also acts as a control on what 
otherwise would be the reporters' or 
judges' (where judicial control in law 
reporting pertains) law-making monop
01y.3D 

However, in recent developments in 
England and the United States, the 
imbedded attitude that those choosing 
cases worthy of publication have done 
so correctly and consistently, has come 
to the fore recently. 

In 1983 in Roberts Petroleum Ltd v 
Bernard Kenny Ltd,31 the House of 
Lords (per Lord Diplock) outlawed the 
citation of unreported decisions from the 
Civil Division of the English Court of 
Appeal unless counsel sought prior 
leave. Such leave would only be granted 
on counsel's undertaking that the case 
stated a principle of law not found in 
any reported Court of Appeal case.32 

. In making the House of Lords ruling, 
Lord Diplock expressed the belief that 
those selecting the law had done so 
properly. Thus after stressing that none 
of the transcripts cited by counsel had 
laid down a relevant principle of law 

that was not to be found in reported 
cases, he went on to state that if a Court 
of Appeal decision was unreported it 
was most unlikely to be of any assis
tance to the House of Lords.33 

The ruling in the Roberts Petroleum 
Ltd case aroused considerable criticism 
both in the context of the case itself and 
for its long-term implications.34 But per
haps the most significant criticism was 
that the ruling was objectionable 
because of the arbitrary distinction 
which it drew between reported and 
unreported cases, many of which in the 
past have been found to be of consider
able law-making value.35 

In response to a staggering workload, 
a similar development had come about 
in the United States. Since 1972, the 
United States Federal Appeals Court has 
developed and applied rules for desig
nating cases, which present no signifi
cant precedential value, as "not for pub
lication", and limiting citation of unpub
lished opinions. 36 However, in direct 
contrast to the position in England, the 
function of selecting cases for "no publi
cation" in the United States has been left 
to the courts themselves, and the deter
mination is made by the judge or judges 
sitting on the particular case. The limited 
publication rule has resulted in a consid
erable body of decisions which are not 
easily accessible to the public 37 

An argument for the limited publica
tion rule in the United States is that a 
significant portion of a judge's time is 
spent in judgment writing. Considerable 
cost-saving in judicial resources there
fore result because where a determina
tion is made that a judgment is a "no 
publication" one, "prose need not be 
polished, nor need scholarship be as 
thorough".38 

As in England, the no-citation rule for 
unpublished judgments is ,based upon 
the belief that those choosing cases wor
thy of publication would be able to do so 
consistently and accurately.39 

In New Zealand, a classification sys
tem has been devised by the New 
Zealand Council of Law Reporting. 
Thus judges are required to designate 
judgments as being of "High", "Medi
um" or "Low" priority or as being "Not 
Recommended" for publication.4D 

Although unreported cases are regularly 
cited in court, a recent practice note of 
the New Zealand High Court requires 
counsel to provide the court with a full 
copy of any unreported judgment to 
which counsel refers. The difficulties, 
however, in obtaining such copies may 
discourage the citation of unreported 
decisions. 41 Moreover a certain re]uc

tance to entertain unreported decisions 
has been noted. Thus extra-curially, 
Cooke P has stated: "[S]omething will 
have to be done to restrain [reference to 
unreported cases] unless addicts at the 
Bar reform voluntarily.,,42 The latter two 
factors might then effectively make the 
decision as to what the law will be, the 
preserve of the judge. 

Before discussing the position where 
determination of reportability is the 
province of the reporters and editors, it 
may be instructive to note the concern 
about the effect of such direct or indirect 
influence of judges on the reportability 
or not of their judgments. 

In the first place, there is scepticism of 
the premise that judges can or will 
assess correctly which cases merit publi
cation. Obviously, no-citation rules 
exacerbate the problem by removing the 
check on whether selection is being 
made properly. So, in this regard the 
Hon Mr Justice Jeffries, a member of the 
New Zealand Council of Law Reporting, 
has noted: "The basic premise of a judge 
jUdging his own work for the purposes 
of law reports is, in my view, far from 
ideal, but with the resources available 
for law reporting in New Zealand, I 
think unavoidable.,,43 And in the United 
States, the same sceptIcIsm was 
expressed by Mr Justice Stevens.44 

In New Zealand, after interviewing 
the editors of both the New Zealand Law 
Reports and The Capital Letter, Laster 
noted that judges apply the designations 
quite differently.45 One editor suggested 
to the same author that such a designa
tion "represents no more than the 
inevitable subjective (and often hasty) 
view of a judge about his own product, 
and that some judges are notoriously 
prone to mis-assessing the importance of 
their own judgments".46 

Then too, in the United States, where 
selection lies directly in the hands of the 
judges, the fear has been voiced that a 
court may use the no-publication/no
citation rules deliberately to suppress 
law-making decisions. Indeed, it has 
been pointed out that, in some cases "it 
is impossible to believe that the court 
did not realise that it was creating 
law".47 The House of Lords' decision to 
adopt a no-citation rule does not of 
course have the same implications 
because the determination not to publish 
a decision is left to reporters and edi
tors. 

A further accusation has been that the 
unpublished decision which is robbed of 
its precedential value because it cannot 
be cited, considerably diminishes inter
nal accountability.48 The inferior quality 
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of the United States Circuit Courts' 
unpublished decisions, which are typi
cally "truncated and elliptical", have 
been noted in this regard.49 

While judicial modesty or vanity may 
lead to too few decisions of some judges 
becoming precedent and too many of 
others, is it not more invidious to leave 
the decision to others? In his evidence 
before the Simonds Committee, Good
hart had stated in this regard: "It must 
seem strange to anyone who has not 
been brought up under the present sys
tem to realise that so much of the work 
of the Judges depends for its permanent 
value on the choice of commercial 
firms."5o 

On the method of reporting in Eng
land, CG Moran, a reporter for the Law 
Journal Reports, had described for the 
Committee the circuitous path taken by 
a manuscript written by a Judge around 
the reporters: "The reporter for the Law 
Reports receives the manuscript first: 'he 
is the person entitled to have it', and 
then the Times Law Reports man". The 
manuscript then came to Moran who 
would copy it for the rest. 51 

Clinch has added to the scenario 
which prevailed as follows: "Overall the 
picture of reporting practice in the 1930s 
gained from such evidence and that of 
others is of a small and active fraternity 
of information gatekeepers, seeking 
information on the worth of cases from 
whoever it could be obtained, and mak
ing decisions as to what information 
they will make available to the legal 
public in the law reports." The business 
of this group, Clinch has stressed, "was 
the selection and dissemination of large 
part of the law of this country".52 

A natural corollary of a system of 
reporting is that judgments must be 
accessible. In a memorandum submitted 
to the Simonds Committee, Lord Good
hart had suggested the following points 
for preventing a delay in a judgment get
ting into the law reports or for not get
ting in at all: That every judgment deliv
ered in a court of record be filed in tran
script form in a central office; that an 
official be appointed to make a complete 
index of these judgments; that the revi
sion of judgments by the judge or judges 
concerned be made within a week; and 
that any person desiring to, be entitled to 
purchase a copy. 53 

According to Goodhart the advantage 
of making available a transcript of every 
decision would be inter alia to enable 
the editor of the Law Reports to exercise 
his independent judgment as to what 
cases should be included. "At the pre
sent time", Goodhart stated, "the editor 
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had to depend either on his own 
reporters or on such reports as the Times 
Law Reports".54 Although not referred 
to by Goodhart, it may be added that 
such a system would also provide a 
check on whether judges had correctly 
pruned out material which is of no law
making value. 

It may be useful in what follows to 
turn to the history of law reporting in 
South Africa before attempting to sug
gest tentative proposals in regard to law 
reporting in South Africa. 

THE HISTORY OF SOUTH 
AFRICAN LAW REPORTING 

South Africa's general law consists of 
the received Roman-Dutch and English 
Common law, supplemented and 
amended by statutory law and case law. 
The authors, Hahlo and Kahn, have 
described the invocation of the doctrine 
of precedent in South Africa. As in 
other jurisdictions, these authors com
ment, the doctrine was given the judicial 
nod, despite voices of dissent, without 
much supporting reasoning.55 "The 
need for legal certainty, the protection 
of vested rights and the upholding of the 
dignity of the court", seemed to be obvi
ous enough reasons for its adoption. 56 
Other reasons were the English back
ground of many of the early judges and 
the fact that civil and criminal proce
dure was based on English law; and, not 
unexpectedly in these days too, case law 
provided "a safe anchorage amid a wel
ter of frequently conflicting old authori
ties written in a foreign language and 
often difficult of access".57 

South African cases have been regu
larly reported only since 1910 following 
a relatively long history of selective and 
sporadic reporting by individual judges 
or members of the Bar.58 

In the Cape, such early collections 
included Watermeyer's Reports of the 
Cape Supreme Court for 1857 which 
was the first publication, and the only 
one for nine years thereafter; 
Buchanan's Reports, reported by James 
Buchanan (later Mr Justice) and Mr Jus
tice EJ Buchanan (1868-9; 1873-9); and 
Menzies Reports edited by J ames 
Buchanan and published in 1870, twenty 
years after Menzies death . Hahlo and 
Kahn quote Professor Lee as stating that 
although Menzies Reports "are held in 
great esteem [they do not] have the for
mal perfection of reports prepared for 
contemporary publication". 59 

Other early series covering the Cape 
Supreme Court were Searle's Reports 

(1850-67), compiled from newspaper 
reports, the notes of CJ Wylde and 
records of the Supreme Court, by Mr 
Justice MW Searle (as he later became 
in 1910); Roscoe's Reports (1861-1867; 
1871-1872; 1877-1878); and Foords 's 
Reports (1880), which were revised by 
Sir JH de Villiers (then Chief Justice) 
who also delivered the judgments. 
Reports of cases decided in the Cape 
Supreme Court between the years 1880
94 were reported by Henry Juta. 

The Cape Times, the first daily news
paper in the country, published reports 
of cases decided in the Cape Supreme 
Court between the years 1891-1910. 
Hahlo and Kahn state that the series con
tain many decisions not reported else
where at the time, but quote from the 
South African Law Journal of a "falling
off in standard" and cite a number of 
deficiencies. So, judges were not always 
afforded the opportunity of revision ; 
they were often taken down by lay short
hand writers, sometimes inaccurately; 
lengthy judgments were given too cryp
tically.60 Other series were Juta's Week
ly Reporter (1912-1914) and Juta's 
Daily Reporter (1916-1925). 

For well over a decade from the time 
of their establishment, the Eastern Dis
tricts Court and Griqualand (Northern 
Cape) had no reports. 

Reports of cases decided in the High 
Court of the Orange Free State, estab
lished in 1874, were compiled by AP de 
Villiers and edited by JN Eagle (1874
78). Between 1879 and 1887 decisions 
of the Orange Free State High Court, 
including those of Mr Justice Gre
gorowski, were reported in Dutch. No 
reports were published from 1888-1902. 
No doubt the war preoccupied people's 
minds at this time. Some cases of the 
late 1890s, however, are published in the 
Cape Law Journal. Reports of cases 
decided in the High Court of the Orange 
River Colony (1903-1909) were report
ed by SJ de Jager and RC Streeton. 

In the Transvaal Colony, Mr Justice 
JG Kotze's High Court Reports covered 
cases during the period 1877-1881. 
Later, Kotze, as Chief Justice, continued 
to publish reports of the High Court of 
the South African Republic together 
with SH Barber and W A MacFadyen 
(1881-1892). Volume 1 (reported by 
Kotze) originally appeared in Dutch. 
Reports of the same court for 1893 were 
reported by Mr Justice JBM Hertzog (as 
he became in 1895) and translated from 
Dutch into English . by JWS Leonard. 
Official Reports of the High Court of the 
South African Republic cover the years 
1894-1899. However, the practice of 
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paid official reporters lasted only for this 
brief period, and as Hahlo and Kahn 
point out, volumes 5 and 6 are not "Offi
cial Reports" in the strict sense, being 
compiled from various sources by B de 
Korte.61 The first four volumes, which 
were in Dutch, were translated into Eng
lish by WS Webber and Kotze. In the 
Transvaal also, no reports appeared dur
ing the war years. The Leader Law 
Reports (1909-1910) published by the 
Transvaal Leader, a Johannesburg 
morning newspaper which merged with 
the Rand Daily Mail in 1915, contained 
reports of all cases decided in the Trans
vaal Supreme Court, Witwatersrand 
High Court, Transvaal Provincial Divi
sion and Witwatersrand Local Division. 

The Natal Supreme Court, established 
in 1857, was served by the following 
series of reports: Phipson' s Reports 
(1858-1859), Finnemore's Notes and 
Digest of Natal Cases (1860-1867); the 
Natal Law Reports (Old Series) (1867
1879) reported by WB Morcom; and the 
bridging series (1873-1879) between the 
old and the new series by RJ Finnemore 
and AL Dulcken. The volumes of 
reports from the establishment of the 
court up until 1879 are scarce and sel
dom cited. 

Specialised Reports included those 
covering decisions of the Black Appeal 
Courts, special Income Tax Courts and 
the Commissioner of Patents, and Water 
Courts. 

In 1910 a single Supreme Court for 
South Africa, consisting of provincial 
and local divisions came into being 
together with the Appellate Division and 
law reporting in South Africa was 
placed on a surer footing. Reports of the 
decisions of the various divisions of the 
Supreme Court were contained in annual 
volumes. In 1947, the combined series 
of South African Law Reports com
menced. In the same year, the compre
hensive All South African Law Reports 
were published but after the appearance 
of the first quarterly part, the series was 
amalgamated with the South African 
Law Reports. 

During these early years a number of 
digests of and indexes to the general 
series of Law Reports were commenced: 
Bisset and Smith's Digest of South 
African Case Law; Butterworths Perma
nent Index to SALR and Butterworths 
Index and Noter-Up to SALR (which 
'was a companion to the Permanent 
Index) and the Prentice-Hall Consolidat
ed Index. 

Since the report of a decision pub
lished in the South African Law Reports 
appeared some six weeks to four months 

after it was delivered, the Prentice-Hall 
Weekly Legal Service appearing in 
weekly loose-leaf issues, arranged 
according to subject matter, was a useful 
tool. In addition to covering decisions 
reported in the Law Reports, it contained 
more decisions than the latter reports. 
However, according to Hahlo and Kahn, 
most of these additional reports were on 
insignificant points, or were merely 
illustrative of a settled legal rule.62 

Today the most important cases con
tinue to be published in the general 
series. All judgments on constitutional 
issues are also reported in this series. 
Juta's Supreme Court Digest which 
appears within weeks of the delivery of 
a judgment fills the gap between new 
developments in the law and the publi
cation of the general series. The high 
technical quality and comprehensiveness 
of the 1910-46 reports, as indeed, the 
present general series, should not be 
under-estimated. The same may also be 
said of the early, pre-1910 reports of 
individual judges and practitioners. 

Our law reporting tradition is proba
bly based on the English view of report
ing which seeks only to report decisions 
which enunciate new principles of law, 
materially modify existing principles, 
settle doubtful ones or for some other 
reason are peculiarly instructive. 

There has been no objection in South 
Africa to counsel invoking an unreport
ed judgment. Of unreported cases in an 
earlier era, Hahlo and Kahn have written 
that most of the cases which were cited 
in court had been decided recently and 
were remembered because the judge or 
counsel had been involved in them.63 

And speaking - also of this early period 
- of the decisions which went unreport
ed in the South African Law Reports but 
which had found their way into the capa
cious Prentice-Hall series, these authors 
stated: "It must not be thought ... that in 
the view of most judges and practition
ers all these decisions should have been 
reported in the Law Reports. They 
would say that a number of them should 
have been, but that the bulk can safely 
lie in the bosom of Prentice-Hall. 
Indeed, many private practitioners com
plain that the Law Reports contain too 
many cases that are of no use to them in 
their work.,,64 Today, unreported cases 
are often included in specialised text
books, and a request for a case, which 
has gone unreported, to be published, or 
an expression of regret that a particular 
case has not been published, is frequent
ly made by judges, practitioners and aca
demics. 

As has been the case elsewhere, the 

dramatic increase in the courts' work
load has not led to a significant increase 
in the number of decisions which are 
reported in the general series in South 
Africa. So, in 1968, the four volumes of 
the South African Law Reports con
tained 3072 pages. In 1994, the four vol
umes contained 3470 pages. Criminal 
law decisions which, since 1990, have 
been contained separately in the South 
African Criminal Law Reports made up 
a mere additional 1472 pages during the 
year 1990. 

In South Africa, there is a trend 
towards the publication of specialised 
reports (or reports of specialised courts) 
although it has not been as substantial as 
in other jurisdictions. Such specialised 
reports, like that of the general series are 
commercial ventures. At present these 
include the South African Criminal Law 
Reports; the Industrial Law Reports, the 
Commercial Law Digest (purporting to 
be the "Reporter of the Unreported 
Judgment"); Current Commercial 
Cases; the South African Labour Law 
Reports; the South African Constitution
al Law Reports; Butterworths Constitu
tional Law Reports; Burrels Patent Law 
Reports and the South African Tax 
Cases Reports. In addition a well-known 
publisher is considering a new series of 
reports to contain cases of importance to 
the proposed family courts. 

Counsel's well-established duty - and 
inclination - to cite all relevant authori
ties, including the unreported case, as a 
potential precedent, has fortunately not 
resulted in no-citation rules for South 
Africa. The fact that a judicial decision 
which is not reported does not affect its 
value as a precedent, has been stressed 
again and again.65 

In 1968, Hahlo and Kahn had com
plained of the difficulties encountered by 
reporters in obtaining copies of cases. 
So, according to these authors, "[i]t hap
pens at times that after a copy for the 
records has been filed and the demands 
of the litigants have been satisfied, no 
copies are available for the proprietors 
of the law reports. In that event delays 
may occur in obtaining further copies 
for them. Why this difficulty cannot be 
ironed out by a direction by the judiciary 
that copies must always be available for 
the law reporters, is not clear". 66 

It seems that today these difficulties 
have not been entirely surmounted and 
problems are still encountered by 
reporters in obtaining copies of judg
ments in some divisions. 

A judge, or judges as the case may be, 
is required to advise on the reportability 
or not of their decisions. As elsewhere, it 
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has also been stated that, for reasons of 
modesty, haste, etc, judges in South 
Africa are not always well-suited to 
judge whether their decisions ought to 
be published or not. 

A BALANCE SHEET 

Mention has been made of the fact that 
despite the South African courts' 
increased caseload, there has been no 
corresponding increase in the annual 
number of reported cases in the general 
series. Consequently, there must be a 
considerable increase in the number of 
cases which are going unreported. 

Does this mean that there is a place 
for specialist reports in South Africa? 
Although it is clear that many judgments 
will appear in more than one of the 
above specialised series, for example, 
judgments on constitutional issues are 
being published by three publishing 
houses at present,67 the appearance of 
specialised series is preferable to impor
tant decisions remaining unreported. The 
ability to define a specialised subject 
area, with a readership sufficiently large 
to make the publication a commercial 
success, appears to be the main reason 
for initiating such a service today. For 
this reason then, in South Africa, where 
over-proliferation of reports has not 
occurred to the extent encountered in 
other jurisdictions, it seems that the pub
lication of case law can safely be contin
ued to be based on consumer needs.68 

An essential requirement of a system 
of reporting in which judges prune out 
material as being of no precedential 
value is that such material should never
theless remain accessible; otherwise 
there may be no other practical way of 
becoming aware of it. 

It seems therefore that there is a need 
for a central office in each division to 
provide reporters with copies of all deci
sions. 69 In New Zealand, the Law 
Reporting Council has sought to remedy 
a similar deficiency by requiring that the 
Court of Appeal and High Court regis
trars send the editor of the New Zealand 
Law Reports a copy of every judgment 
of which a transcript is made, irrespec
tive of whether the judge has designated 
it as not reportable.7° The publication of 
a general index to decisions, including 
those not reported would facilitate deci
sions being available to researchers, 
practitioners and the general public. 

South Africa does not have a body 
with semi-official or official status to 
supervise law reporting such as the 
Council of Law Reporting for England 
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and Wales or New Zealand. Would 
South Africa benefit by the creation of 
such a supervisory body, consisting of 
members of the bench, practitioners and 
academics? 

As a result of access for the first time 
to the unpublished records of the 
Simonds Committee,7l Clinch has 
recounted an episode which does not 
reflect well on England's Council of 
Law Reporting at a particular time in 
that body's long history. 

The Committee's brief was to investi
gate law reporting in England. But the 
documents reveal that despite the vague 
appeals of members of the Council that 
law reporting be carried on in the inter
ests of the profession, the real concern 
of the Council was in fact the "new and 
threatening competition"n to the Law 
Reports by the publication of the All 
England Law Reports by Butterworths. 
The "confused establishment view" of 
the Council that the Law Reports had in 
some way become "official reports" and 
ought to be maintained at all costs, dom
inates the exchanges between members 
of the Council and Butterworths. Clinch 
shows how Butterworths come out of 
the pithy exchanges on the question of 
competition with the more coherent 
arguments. So, according to the Chair
man of the Committee, "[ w ]hat is going 
to happen if the result of your under
selling and competing with the Law 
Reports is disaster to them? It does con
cern you I suppose that an organization 
built up in 1865 might, if you competed 
with it too successfully be brought to a 
disastrous end". The Butterworths reply 
is "Is it our fault?,,73 

Should a body to supervise and advise 
on reporting of law be appointed in 
South Africa, it is to be hoped that it 
would do so in a more impartial and 
realistic manner than that revealed by 
the Incorporated Council of Law Report
ing in England. The suggestion of Laster 
that s 12(3) of the New Zealand Council 
of Reporting Act of 1938 which gives 
the Council of Law Reporting in that 
country a monopoly in law reporting,74 
be repealed, also sounds as a warning. 
According to Laster, while such repeal 
may have several disadvantages, includ
ing a proliferation of specialist series, 
this would be preferable to the present 
inadequate system of law reporting.75 In 
the United States, deregulation of law 
reporting has frequently been suggested. 

Perhaps at the end of the day, the only 
very considerable advantage of the 
appointment of such a body would be in 
relation to its supervision of copies of 
judgments being made easily accessible. 

It could criticise and probe in those areas 
where reporters and editors may be loath 
to do so. Another advantage is of course 
that the Chief Justice would presumably 
be chairman of such a body rather than 
being linked to a particular law reporting 
agency. 

Note: 

This matter was previously raised in 
Consultus and we are greatly indebted to 
Prof Van Blerk for the meticulous 
research carried out and the extremely 
interesting and informative article pro
duced by her. We suggest that she has 
laid a firm basis for further debate on 
this subject. As far as we are concerned, 
it is still considered desirable that a body 
to supervise and advise on law reporting 
and law reports be established. It is 
therefore suggested that this matter be 
taken further by the Minister of Justice. 
Meanwhile, readers are invited to make 
use of Consultus to air their views on 
this very important topic. - Editor 
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The strength of judi~ial precedent 

I have never felt the tyranny of precedent. It is a tie, certainly, but so is the rope 
that mountaineers use so that each gives strength and support to the others. The 
proper handling of precedent is part of judicial craftsmanship; the judge must 
learn how to use it and in particular how to identify the rare occasions when it is 
necessary to say that what judges have put together they can also put asunder. 
(Lord Devlin in The Judge) 

inancial In esti ti ns 
Litigation Support • Strategic Tax Advice 

Breach of Contract • Business Interruption • Business Valuations • Child and Spousal 
Support • Companies Act Enquiries • Construction Claims Consulting • Copyright, 
Trademark and Trade Secret Cases • Cost Estimation • Damage Assessment • Discovery 
• Fraud and Embezzlement • Incremental Cost • Investigative Accounting • Liquida
tionslInsolvencies • Lost Earnings • Lost Profits • Marital Dissolution - Tracing/ Appor
tionment of Assets • Patent Infringement • Tax • time Value of Money 

TREVOR FOSTER 
B.Com. (Rand) C.A. (S.A.) (Honours) Taxation (Cape Town) 

48 Francolin Road Camps Bay Cape Town 8001 TeI. (021) 438 1144 Fax (021) 4385655 

APRIL 1995 19 




